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The Editor’s Page

Nickel and Dimed and Drawn and Quartered

I usually write the Editor’s Page for the fall issue at the beginning
of the fall semester, which is when I can reflect on summer reading that
might be of interest to readers. I caught up with Barbara Ehrenreich’s
book Nickel and Dimed on (Not) Getting by in America over the summer.
It is growing in popularity, is the model for a television documentary
this fall, and is apparently being adapted as a play.

Ehrenreich performs an experiment. She tries to survive economi-
cally in three different entry-level jobs—first as a waitress, then as a
maid, and finally as a sales associate at Wal-Mart. She also picks up a
little extra work in two very short-lived experiences as a hotel cleaner
and a dietary aide in a nursing home.

Ehrenreich is not the perfect subject for this experiment. She en-
joys a successful career as a writer and journalist, which provides a
safety net of ultimate job security, cash reserves, and health insurance.
Indeed, she can enjoy the experimental working experiences because
they enhance her more permanent work life. Sometimes the voice of
privilege comes through her narrative, and she is put out by abuses
that normal workers learn to accept.

Still, Enrenreich’s point seems unassailable: A worker cannot get
by on an hourly wage of $7 or $8—especially not if she has to take care
of medical or dental problems, if she is hit with any sort of emergency,
and if she does not already have a place to live. Ehrenreich is forced to
stay in a succession of shabby, unsafe, depressing motels until she can
accumulate enough money to make the deposit and rent for a decent
apartment (a stage she never reaches during her book). If her job is not
near any reliable system of public transportation, if she is single and
cannot share living costs with family or friends, and if she must raise
children as a single parent, a worker cannot get by. Ehrenreich was not
responsible for any children during this period but faced the other ob-
stacles. The television documentary, patterned after the Ehrenreich
book, shows an even grimmer prospect for single parents raising kids.

Most surprising to Ehrenreich, and to me too, is the downright
meanness and pettiness of her employers and managers. She suggests
that it is a way to keep workers off balance and reduce their self-esteem
even further so that they will not make waves about their dismal con-
ditions. In contrast, all of Ehrenreich’s fellow workers seemed like good,
responsible, hard-working people.

Ehrenreich rails at the constant invasions of her dignity and pri-
vacy, whether through drug-testing or the probing into her attitudes
through pre-employment surveys or the demeaning Wal-Mart cheer
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(“Gimme a W!”). She finds no savor in the possibility of union repre-
sentation. In the only work setting where that might be possible (Wal-
Mart), she finds little enthusiasm on the part of her co-workers, who
seem to be content to accept their lot in silence.

Ehrenreich does not have a lot of solutions for making her work
experiences better. The franchisee of the housecleaning service she
works for (The Maids) undoubtedly faces cost squeezes as he competes
with house cleaners who work on their own. The nursing home at which
Ehrenreich briefly works, where she seems to have enjoyed the greatest
satisfaction in her work, is stuck with the limitations of its own income
stream. Ehrenreich suggests that help for the working poor might have
to come from government programs such as subsidized housing.

As I was reading about low-wage jobs, the news was filled with
stories of the other end of the workplace hierarchy: the corporate greed
of Enron, Global Crossing, WorldCom, Arthur Andersen, and Tyco.
CEOs and other managers made out well while stockholders and work-
ers, including workers who own stocks, suffered. Some managers will
go to jail, the modern equivalent of the drawn and quartered of my
clever title. John Cassidy’s sparkling essay “The Greed Cycle” (The New
Yorker, Sept. 23, 2002) reminds us that greed (that is, the profit motive)
is what oils our economic system, as Adam Smith told us in the first
place. However, greed can run amok if not checked. “The Greed Cycle”
is a prescient analysis of the mischief wrought by executive stock op-
tions as a principle form of compensation. Cassidy says they fail to
achieve their proper design of motivating the corporate leaders to act
in the best interests of the corporation. He reports that executives
walked away with some $3.3 billion in salaries, bonuses, and proceeds
from stock transactions while their companies headed for ruin. We are
reminded of the huge disparity between incomes of the average worker
and those of CEOs: Cassidy traces the rise from a forty-five-fold dis-
parity in 1973 to one of 140 in 1991 and one of 500 today.

The articles in The Labor Lawyer have law at their center, and law
does not provide many good answers to these problems. Law can reg-
ulate corporate excess to some degree, and Congress is making a mod-
est move in that direction. Advocates can explore a living wage, or a
sustaining wage, as some cities have done, but there are political ob-
stacles and economic barriers to such a movement. Lawmakers can
enact legislative reform that makes unionization more facile, but that
is an old call that seems destined not to bear fruit. There is little pop-
ular sentiment to provide job security under law to employees who work
at marginal jobs without the benefit of union protection.

My summer reading included the articles in this issue of The Labor
Lawyer. T have used up most of this space, discussing Ehrenreich’s
book, so your interest in these excellent pieces will have to be piqued
by their titles. However, I will say a few words about the annual review
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The Editor’s Page vii

of labor and employment law decisions by the Supreme Court during
the previous term. The review, by Professor Cynthia Estlund of Colum-
bia Law School, is well worth your attention. I am especially taken with
Professor Estlund’s analysis of disability law cases, a topic that we will
expand upon in the next issue of The Labor Lawyer. It strikes me that
ADA cases have gotten the coverage question just about backwards:
Instead of requiring employers to make reasonable accommodations for
workers with disabilities, the ADA forces workers to make reasonable
accommodations for their employers by confining their opportunities to
workplaces where their disabilities pose no foreseeable limitations,
even those that might otherwise be minimized or limited by adjust-
ments provided by their employer.

All in all, my summer reading does not paint a great picture for
working people.

Robert J. Rabin
Editor
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Workplace Stress Claims
Resulting from September 11th

Frances Codd Slusarz*

I. Introduction

On September 11, 2001, as a result of terrorist attacks in New York
City, at the Pentagon, and in Somerset County, Pennsylvania, nearly
3,000 employees were killed at work, and thousands more suffered
physical injuries. The number of deaths and non-fatal physical injuries
has been counted, and all such victims are eligible for compensation
under the September 11th Victim Compensation Fund administered by
the U.S. Department of Justice.! There is, however, a large category of
September 11th-related workplace injuries that is not being served in
any comprehensive way: psychological injuries. Employees who suffer
September 11th-related psychological injuries can only be compensated
under workers’ compensation.

Workers’ compensation coverage varies from state to state, with
some states covering purely mental injuries and others not.2 Further,
among the states that cover purely mental injuries, there are signifi-
cant differences in what a claimant must prove. Some require that the
precipitating stressor be abnormal compared with regular working con-
ditions;> others take into consideration the susceptibility of the injured
employee to mental injury.* The likely mental injuries from September
11th include increased anxiety, depression, and the more extreme con-
dition, post-traumatic stress disorder (PTSD).?

Regardless of the governing state law, the magnitude of the ter-

*Frances Slusarz is an associate with Chipman, Mazzucco, Land & Pennarola,
LLC. J.D., NYU School of Law, 2002; B.A., Hunter College of the City University of New
York, 1993. This article was a directed research project with Professor Samuel Estreicher
and was presented at New York Univesity’s 55th Annual Conference on Labor in May
2002. Ms. Slusarz is especially grateful to Professor Estreicher for his guidance, insight,
and wit.

1. Established under the Air Transportation Safety and System Stabilization Act,
Pub. L. No. 107-42, 115 Stat. 230 (2001).

2. For example, New Jersey, Florida, Texas, and New York cover purely mental in-
juries, and Connecticut does not. See generally 3 ARTHUR LARSON, LARSON’S WORKERS’
COMPENSATION LAW § 56.04 (2000).

3. See, e.g., Davis v. Workmen’s Comp. Appeal Bd., 751 A.2d 168, 170 (Pa. 2000)
(denying workers’ compensation to police officer suffering from PTSD because encoun-
tering traumatic events was normal for a police officer).

4. See, e.g., Velazquez v. Triborough Bridge & Tunnel Auth., 550 N.Y.S.2d 139 (N.Y.
App. Div. 1989) (approving compensation to worker suffering from anxiety and depression
without regard to pre-existing mental condition).

5. Ground Zero: The Impact, N.Y. TIMES, Jan. 12, 2002, at B3.
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rorist attacks of September 11th places workers’ compensation benefits
in uncharted territory. Indeed, the insurance industry estimates poten-
tial workers’ compensation exposure from September 11th to be as high
as $6 billion,® making it the “first workers’ compensation disaster in
our history.””

The threat of falsification of claims, malingering, and the otherwise
widespread occurrence of psychological conditions—such as anxiety
and depression, both job-related and not—makes legal analysis diffi-
cult and contributes to the reluctance of some states to compensate for
purely mental injuries.® As compared with stress-related mental con-
ditions in general, PTSD, in particular, is an ideal psychological con-
dition to focus on for the purpose of assessing the viability of workplace
stress claims related to September 11th. Unlike the myriad causes of
most stress-related conditions, PTSD is caused only by exposure to
traumatic stress.® Initially diagnosed in the 1970s, following studies of
particular stress-related conditions of Vietnam War veterans,'® PTSD
has distinct symptoms that include flashbacks, hyper-vigilance, panic
attacks, and harrowing nightmares.!* Thus, PTSD may overcome some
of the problems leading to such lack of receptivity.

Similarly, this paper is limited to discussion of mental injuries re-
sulting from mental stimuli rather than physical stimuli. Coverage of
physically injured employees under workers’ compensation is uncon-
tested. In addition, physically injured employees have the option of set-
tling third-party tort claims by participating in the September 11th
Victim Compensation Fund.'?> Whether an employee will be compen-
sated for a pure mental injury resulting from September 11th-related
mental stimulus depends, however, on the state in which the injury
occurred, the capacity in which the person was working, and judgment
on the degree of trauma exposure.

6. See MBP Miscellany, MANAGING BENEFITS PLANS 8, 8 (April 2002) (estimating
losses at between $3.5 and $4 billion); Lynna Goch, 2001: Terror, Mold and More, 102
BEST’S REV. 24, 24 (2001) (estimating losses at between $1 and $6 billion); David Pilla,
The Cost of Terror, 102 BEST’S REV. 16, 16 (2001) (estimating losses at $6 billion).

7. See MBP Miscellany, supra note 6, at 8.

8. See, e.g., LARSON, supra note 2, § 56.04.

9. Nat’l Ctr. for Post-Traumatic Stress Disorder, Dep’t of Veterans Affairs, What is
Post-Traumatic Stress Disorder? at www.ncptsd.org/facts/general/fs_what_is_ptsd.html
(Apr. 24, 2002).

10. Id. Despite its relatively recent acceptance into the pantheon of psychological
disorders, there is medical literature documenting PTSD-like conditions going back to
the Civil War, when it was referred to as Da Costa’s Syndrome. Id. In World War I, the
condition was referred to as shell shock, and in World War II, it was referred to as battle
fatigue. LAURENCE MILLER, SHOCKS TO THE SYSTEM 4, 6 (1998).

11. AMERICAN PSYCHIATRIC ASSOCIATION, DIAGNOSTIC & STATISTICAL MANUAL OF
MENTAL DISORDERS IV (TEXT REVISION) 463—65 (2001) [hereinafter DSM-IV-TR].

12. Victim Compensation Fund Special Master, U.S. Dep’t of Justice, Victim
Compensation Fund Frequently Asked Questions, § 2.1, at www.usdoj.gov/victim
compensation/faq2.pdf (Mar. 13, 2002).
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Workplace Stress Claims Resulting from September 11th 139

Part I of this article identifies the categories of mental injuries and
the issues resulting in general reluctance to compensate for such in-
juries. PTSD, its distinct root cause, and symptomatology will be dis-
cussed with particular attention paid to critical occupations and the
potential psychological fall-out from September 11th. Part IT discusses
the law of compensation for mental mental-injuries in the New York
tri-state area along with analyses of coverage issues, including injury
scenarios that are either unlikely to result in compensation or cannot
result in compensation. This section will also address conflicts-of-law
issues, particularly with respect to employees from states other than
New York who were injured in New York City as a result of the Sep-
tember 11th attacks. Finally, part III provides a snapshot of September
11th workers’ compensation claims and identifies issues facing the in-
surance industry with respect to workers’ compensation coverage.

II. Mental Injuries
A. What Are They and Why Aren’t They Always Covered?

As set forth by Professor Larson in his treatise on workers’ com-
pensation, work-related mental injuries fall into three categories:
(1) mental stimulus causing physical injuries (mental physical-
injuries),'® (2) physical stimulus causing mental injuries (physical
mental-injuries),'* and (3) mental stimulus causing mental injuries
(mental-mental injuries).'® Examples of mental physical-injuries in-
clude a heart attack resulting from a sudden noise or fright,'®physical
mental-injuries occur when a physical disability is prolonged or ex-
acerbated by a psychological condition,'” and mental-mental injuries
occur when a sudden fright or protracted stress results in a psycho-
logical condition.!®

The mental physical-injury and physical mental-injury categories
are not particularly controversial. Due to the obvious physical injury,
an employee who suffers either of these types of injuries is compensated
as long as the injury meets the requisite connection to employment.!®
The employee suffering a mental-mental injury, by contrast, faces a far
more difficult challenge in seeking compensation. There is greater re-
luctance to compensate for mental-mental injuries, presumably for the
following reasons:

(1) because individuals react differently to mental stimulus, employ-

ers and insurers cannot comfortably evaluate the injuries that
can result from mental stimulus;

13. LARSON, supra note 2, § 56.02.
14. Id. § 56.03.

15. Id. § 56.04.

16. Id. § 56.02.

17. Id. § 56.03.

18. Id. § 56.04.

19. See generally id. §§ 56.01-56.04.
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(2) claims of mental injuries may be easier to falsify than physical
injuries;

(3) diagnosis depends on self-reporting and a victim may not reveal
the information needed to make a reliable diagnosis; and

(4) it may be impossible to separate stress generated at work from
stress generated in one’s personal life, so the root cause of a
mental-mental injury is difficult to ascertain.?’

As a result of these concerns, some states require specific medical docu-
mentation before compensating for a mental-mental injury,?! and oth-
ers do not compensate mental-mental injuries at all.?? Since the
purpose of this article is to identify and discuss the difference in com-
pensation for September 11th-related mental mental-injuries within
New York, New dJersey, and Connecticut rather than to analyze the
advisability of providing workers’ compensation for mental-mental in-
juries, subsequent discussion and analysis will focus on PTSD.

B. Post-Traumatic Stress Disorder: It Isn’t Just for Veterans Anymore

“PTSD is a syndrome of emotional and behavioral disturbances
that follows exposure to a traumatic stressor . .. that is typically out-
side the range of normal, everyday experience for that person.”?® There
are two broad areas for assessment of PTSD: (1) the nature of the event
or stimulus and (2) the key areas of symptomatology.2* First, to be di-
agnosed with PTSD, an individual must have experienced a precipitat-
ing stressor that qualifies as a “traumatic event,” which entails “expo-
sure to an extreme traumatic stressor involving direct personal
experience of an event that involves actual or threatened death or se-
rious injury, or other threat to one’s physical integrity; or witnessing
an event that involves death, injury, or a threat to the physical integrity
of another person.”?®

Such events include “observing the serious injury or unnatural
death of another person due to violent assault, accident, war or disaster
or unexpectedly witnessing a dead body or body parts.”?® In addition,
the injured person’s reaction “must involve intense fear, helplessness,
or horror.”®” Finally, the injured person must experience symptoms
from each of the following four criteria for at least one month:%®

20. See, e.g., Marc A. Antonetti, Labor Law: Workers’ Compensation Statutes and
the Recovery of Emotional Distress Damages in the Absence of Physical Injury, 1990 ANN.
SURv. AM. L. 671, 672 (1992).

21. See, e.g., infra Part IL.B.

22. See, e.g., infra Part I1.C.

23. MILLER, supra note 9, at 7.

24. Douglas Paton & Leigh M. Smith, Psychological Trauma in Critical Occupations:
Methodological and Assessment Strategies, in TRAUMATIC STRESS IN CRITICAL OCCUPA-
TIONS 15 (Douglas Paton & John M. Violanti eds., 1996).

25. DSM-IV-TR , supra note 11, at 463.

26. Id. at 464.

27. Id.

28. Id. at 463.
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Workplace Stress Claims Resulting from September 11th 141

(1) “persistent re-experiencing of the traumatic event” 2° (e.g., recurrent
and intrusive recollections including flashbacks and nightmares),3°

(2) “persistent avoidance of stimuli associated with the trauma and
numbing of general responsiveness™! (e.g., inability to remember
details of traumatic event, deliberate avoidance of reminders of the
event, feelings of detachment or estrangement from others),>?

(3) “persistent symptoms of increased arousal”®? (e.g., insomnia, hyper-
vigilance, exaggerated startle reflex, irritability),3*

(4) “clinically significant distress or impairment in social, occupational,
or other important areas of functioning”™ (e.g., impaired concen-
tration, withdrawal, isolation, sexual inhibition, “sense of fore-
shortened future”).3¢

Unlike garden-variety mental conditions, which can develop from
any of life’s stressors, PTSD results only from exposure to a traumatic
event. Diagnosis requires the presence over time of the several criteria
of symptoms, many of which are not easy to fake.?” Although medical
science has not yet discovered why, if two people exposed to the same
trauma one develops PTSD and the other does not, there are physio-
logical changes in the chemistry of a PTSD-sufferers brain that cannot
be simulated by the victim.?® These are among the distinct character-
istics of PTSD that should address the reluctance to compensate mental
mental-injuries. Run-of-the-mill stressors like oppressive deadlines,
belligerent bosses, unruly children, and maxed-out credit cards do not
result in the clinical diagnosis of PT'SD; however, terrorist attacks, air-
plane crashes, building collapses, viewing death from unnatural
causes, and running for one’s life can.?’

C. PTSD and Workers

Since a traumatic event undeniably occurred on September 11th,
bona fide PTSD claims should be expected. Most people rarely encoun-
ter traumatic stressors, so it is not problematic to conclude that an
employee who merely experienced that trauma and presents with

29. Id.

30. Id. at 464.

31. Id. at 463.

32. Id. at 464.

33. Id. at 463.

34. Id. at 464.

35. Id. at 463.

36. Id. at 464.

37. One may, for example, falsely report panic attacks, but several months of inade-
quate sleep or sleep disturbances are hard to fake.

38. See MILLER, supra note 9, at 15—19 (discussing neuropsychology and psychobi-
ology of PTSD); Erica Goode, A Nation Challenged: Psychological Trauma; Stress Will
Chase Some into the Depths of Their Minds, N.Y. TIMES, Sept. 18, 2001, at B1 (noting
change in cortisol production among PTSD patients).

39. See generally Randal Beaton et al., Coping Responses and Posttraumatic Stress
Symptomatology in Urban Fire Service Personnel, 12 J. TRAUMATIC STRESS 293 (1999).
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PTSD developed the PTSD as a result of the attacks. On the other hand,
it can be problematic to conclude that an employee who experiences
stressful working conditions and suffers depression developed the de-
pression as a result of stressful working conditions.

Certain occupations carry a heightened risk of exposure to trau-
matic events by virtue of their role in responding to major disasters.*°
Not surprisingly, individuals in these “critical occupations”—npolice,
firefighters, emergency service personnel, hospital staff, health and so-
cial services workers, mental health professionals, and rescue work-
ers—exhibit a higher incidence of PTSD than the general public.*! Psy-
chological studies place the incidence of PTSD at anywhere from ten
percent to thirty-five percent of critical occupations,*? compared with
one percent to eight percent of the general population.*?

The terrorist attacks of September 11th brought PTSD to the
masses, with thousands of employees in New York fleeing downtown to
escape falling bodies, buildings, debris, and thick smoke. Makeshift
triage centers lined entry points to the outer boroughs, New Jersey, and
Connecticut, where the injured could seek treatment in relative
safety.** The only comparable event in recent U.S. history was the
bombing of the Murrah building in Oklahoma City on April 19, 1995.
Sadly, if the Oklahoma City bombing is a reliable predictor of PT'SD
among those who worked in the World Trade Center and survived,
worked in the immediate vicinity, or were rescue workers reporting to
the scene in the first several weeks following the collapse, then we can
expect half will have a psychiatric disorder and “at least a third will
have [PTSD]™*® for which workers’ compensation benefits may be

40. Douglas Paton, Introduction, in TRAUMATIC STRESS IN CRITICAL OCCUPATIONS 4
(Douglas Paton & John M. Violanti eds., 1996). See also MILLER, supra note 9, at 223—
25 (stating that body or body part recovery following a disaster is a particularly stressful
task).

41. Paton, supra note 39, at 4—6.

42. Sue Clohessy & Anke Ehlers, PTSD Symptoms, Response to Intrusive Memories
and Coping in Ambulance Service Workers, 38 BRIT. J. CLINICAL PsycHoOL. 251, 251, 257
(1999) (reporting prevalence of PTSD among emergency workers at 10%—17%); Jimmy
P. Mann & John Neece, Workers’ Compensation for Law Enforcement Related Post Trau-
matic Stress Disorder, 8 BEHAV. Scl. & L. 447, 447 (1990) (reporting prevalence of PTSD
in police officers at 12%—35%); MILLER, supra note 9, at 218, 221 (citing studies showing
one-third of police officers suffer severe PTSD and 16.5% of firefighters). See also ALLEN
R. KaTES, COPSHOCK 4 (1999) (reporting that one-third of police officers suffer from
PTSD).

43. MILLER, supra note 9, at 221 (reporting that 1% of the general population suffers
from PTSD); DSM-IV-TR, supra note 11, at 466 (reporting that 8% of the general popu-
lation suffers from PTSD).

44. Interviews with Evelyn M. Codd, R.N., (various dates from Sept. 12,2001 to Feb.
12, 2002). Mrs. Codd volunteered at the triage center set up in Staten Island Yankee
Stadium and reported that most of her patients, all of whom were ambulatory and had
minor injuries or needed eyewashes, were still in shock several hours following the at-
tack. Some required minor procedures like stitches but were completely unaware of any
pain for several hours following the attacks.

45. Amanda Ripley, Grief Lessons; A City Connects Its Tragedy with September 11
and Finds a Way to Help, TIME, Oct. 29, 2001 at 96. See also Carol North et al., Psychiatric
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sought. For Oklahoma City, this meant hundreds of people suffering
with PTSD; however, for New York City, however, the number could be
in the thousands.*®

III. State Law & Analysis

The sheer number of potential coverage issues stemming from Sep-
tember 11th-related workers’ compensation claims necessitates limit-
ing the number of states whose laws will be analyzed before tackling
the laws themselves. Each state has its own workers’ compensation law
and its own method for treating mental mental-injuries. It is likely that
employees from dozens of states were present in Manhattan on Sep-
tember 11th. Analyzing every possible coverage issue would require an
analysis of every state’s workers’ compensation law. In addition, in the
weeks following the attacks, New York City’s police precincts and fire-
houses became a veritable continental congress of rescue workers as
contingents from every state volunteered to help and show support for
their brothers and sisters in uniform, all of whom could make claims
for PT'SD arising from their experience. The scope of workers’ compen-
sation claims is fairly straightforward with respect to the crashes into
the Pentagon and near Shanksville, Pennsylvania, because it is likely
that all employees at risk of developing PTSD are employed in the state
where their exposure to the traumatic stimulus occurred. Thus, this
analysis is limited to New York, New Jersey, and Connecticut.

In New York, it is likely that employees of firms from across the
tri-state area were among those fleeing downtown Manhattan on Sep-
tember 11th. In addition, rescue workers from across the tri-state area
streamed into New York immediately after the attacks to help treat the
wounded, and they continued in the weeks following to treat injured
workers at ground zero, staff firehouses, and provide additional police
presence. However, the differing coverage provisions for mental
mental-injuries among the workers’ compensation laws of the tri-state
area creates the potential for unequal treatment for employees who
develop September 11th-related mental mental-injuries. This, in turn,
exposes New York State to the burden of administering claims for men-
tal mental-injuries resulting from in-state exposure if an injured em-
ployee opts for coverage under New York’s statute rather than under
New Jersey’s or Connecticut’s.

Disorders Among Survivors of the Oklahoma City Bombing, 282 J. AM. MED. ASS'N 755,
755 (1999) (six months after the bombing, 34.5% of the survivors suffered from PTSD).

46. It is clear that even the best predictor of mental mental-injuries resulting from
the September 11th terrorist attacks can only provide a sense of what to expect in terms
of psychological fallout rather than provide a solid benchmark from which to predict what
actually may result. New York employees began submitting September 11th-related
workplace stress claims on September 12th. Interview with Ed Ruff, Advocate for Injured
Workers, New York State Workers” Compensation Board (Apr. 15, 2002).

Copyright 2003 American Bar Association http://www.bnabooks.com/ababna/laborlawyer/18.2.pdf



144 18 THE LABOR LAWYER 2 (2002)

A. New York

New York’s compensation scheme for injured employees involves
several separate programs, each serving different segments of the
workforce. The majority of New York employees—including employees
of private employers, ambulance workers, and most public employers—
are compensated under the New York Workers’ Compensation Law
(NYWCL).*" Police officers and firefighters employed by all municipal-
ities except New York City are compensated under the New York Gen-
eral Municipal Law (NYGML).*® Volunteer firefighters and ambulance
workers both benefit from special compensation statutes designed to
encourage community service.*® Finally, New York City’s uniformed
services—police officers and firefighters—are compensated under self-
insured programs fitting the compensation requirements set forth in
Administrative Code §§ 14-122.1 and 15-108.1.%° Each of New York’s
compensation programs has its own level of compensation and standard
of proof for mental injuries.

1. New York Workers’ Compensation Law

The NYWCL states that an employer shall “provide compensation
for [its employee’s] disability or death from injury arising out of and in
the course of employment.”! Compensation for mental mental-injuries
is provided on a par with physical injuries as long as the injury is ac-
cidental and arises out of and in the course of employment.®? In fact,
the only mental injury that is excluded from compensation is one
“which is solely mental and is based on work related stress if such
mental injury is a direct consequence of a lawful personnel decision
involving a disciplinary action, work evaluation, job transfer, demotion
or termination taken in good faith by the employer.”?

Demonstrating a mental injury under the NYWCL entails showing
causation between an injury and employment—the injury must arise
out of and in the course of employment.’* This is typically interpreted
liberally, and New York’s high court has held that “Im]ental injury pre-
cipitated solely by [a traumatic event] is compensable as a matter of
law ... when the circumstances constitute an ‘accident’ within the
meaning of the Workers’ Compensation Law.”®® The New York Court of

47. See generally N.Y. WORKERS’ ComP. LAw § 1-401 (McKinney 2001).

48. N.Y. GEN. MUN. Law § 207-c (McKinney 2001).

49. See generally N.Y. VoL. FIRE. BEN. Law § 1-72 (McKinney 2001); N.Y. VoL. Am-
BUL. WORKERS’ BEN. LAW (McKinney 2001).

50. N.Y.C., N.Y. AbmIN. CoDE §§ 14-122.1, 15-108.1 (1996).

51. N.Y. WorkERS’ Comp. Law § 10(1) (McKinney 2001).

52. Wolfe v. Sibley, Lindsay & Curr Co., 330 N.E.2d 603, 604, 606 (1975) (discovering
body of supervisor who committed suicide led to claimant’s compensable mental-mental
injury).

53. N.Y. WORKERS’ CoMP. LAW § 2(7) (McKinney 2001).

54. Id. § 10(1).

55. Haydel v. Sears, Roebuck & Co., 483 N.Y.S.2d 792, 793 (N.Y. App. Div. 1984)
(citations omitted).
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Appeals has also held that a work-related, sudden emotional stimulus
can properly be characterized as an accident under the law.?¢ As such,
to the extent an employee experiences a sudden emotional stimulus
that rises to the level of traumatic event, any resulting mental injury
can be properly characterized as resulting from an accident. Thus, an
injury is compensable as long as the traumatic event is sufficiently
connected to a victim’s employment.

A. MANHATTAN-BASED EMPLOYEES

Psychological literature ranks exposure to airplane crashes, build-
ing collapses, death from unnatural causes, multiple deaths involving
strangers or close associates, and terrorist attacks high on lists of trau-
matic events,’” and September 11th included all of these features. An
employee who was present in the World Trade Center or its immediate
vicinity (Wall Street Employee), who suffered a mental injury as a re-
sult, is eligible for compensation because he endured a traumatic event,
the experience of which is causally connected to his presence at work.
A covered employee from a midtown firm (Midtown Employee), for ex-
ample, may also be compensated, but the qualitative difference be-
tween his workplace experience on September 11th and a Wall Street
employee’s experience may indicate a higher standard of proof. Indeed,
it is not clear that Midtown Employee was even exposed to a traumatic
event.

For an injury whose genesis is not a traumatic event, New York
requires that the workplace stressor giving rise to the psychological
injury “be greater than that which usually occurs in the normal work
environment.”®® In addition, New York courts recognize that variations
in the “particular vulnerability of an individual by virtue of his physical
makeup” contribute to any manifestation resulting from workplace
stress.?® For example, one employee may be stricken with a heart at-
tack following a sudden psychic stimulus while another may suffer only
depression.®® Covering the former and not the latter undermines the
policy behind workers’ compensation because, regardless of manifes-
tation, both employees are “incapable of functioning properly because
of [a work-related] accident and should be compensated under the
Work[ers’] Compensation Law.”%!

Not all job-related mental injuries are compensable; there must be
arational basis for concluding that the injury resulted from a workplace

56. Wolfe, 330 N.E.2d at 606.

57. See generally Beaton et al., supra note 38.

58. Marillo v. Cantalician Ctr. for Learning, 693 N.Y.S. 2d 687, 688 (N.Y. App. Div.
1999) (quoting In re Troy v. Prudential Ins. Co., 233 A.D.2d 635, 635 (N.Y. App. Div. 1996)).

59. Wolfe, 330 N.E.2d at 606.

60. Id.

61. Id.
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accident.%2 Applying the rational basis test, a compensation board faced
with a claim for PTSD from a midtown employee may have difficulty
accepting that the injury is work-related. Midtown Employee may not
have been exposed to a traumatic event on September 11th, so his ex-
posure, rather than being related to his work, may have been no dif-
ferent from the exposure of anyone else in Manhattan. As a result, the
nexus between work and injury may be severed.

The New York Court of Appeals has decided two cases addressing
the work-injury nexus in mental-mental injuries. In the first case, Ev-
erett v. A.S. Steel Rule Die Corp., the court denied compensation to a
machinist who claimed to be totally disabled due to a mental condition
he had developed as a result of observing a bloodied bandage on his co-
worker’s hand.®3 The court reasoned that mere viewing of the bandage
(not the wound itself) does not amount to an accident within the mean-
ing of the NYWCL, and the court noted that “the mere fact that the
mental injury was incurred by claimant while on the job does not render
the injury compensable.”®* Applying Everett, one can argue that Mid-
town Employee’s September 11th-related PTSD would not be the result
of an industrial accident and therefore would not be compensable.

The machinist’s mere observer status stands in contrast with that
of a school bus driver in Wood v. Laidlaw Transit, Inc., which also ad-
dressed causation for mental mental-injuries. %% In Wood, while driving
kindergarten children to school, a school bus driver developed PTSD
after coming upon a gruesome, fatal automobile accident involving high
school students she knew.?® She was the first to arrive at the scene of
the accident, and she observed the mangled body of one of the victims.5”
She felt she could not leave until emergency assistance arrived, but
rather than rendering aid, she stayed on the bus to protect her young
charges from seeing the accident.®® The high court distinguished Ev-
erett, noting Wood’s “active participation” in the accident that precipi-
tated her injuries, stating that Wood “was an integral part of the trag-
edy, not simply an observer unnerved by the sight of someone else’s
injury.”®® The court further stated that

[Wood’s] job responsibilities involved her in a unique way and distin-

guished her from others who might have passed on the road. The
feeling on claimant’s part that she should have been able to help, but

62. E.g., id. at 607; Everett v. A.S. Steel Rule Die Corp., 484 N.Y.S.2d 972,972 (N.Y.
App. Div. 1985) (denying compensation for mental injury to machinist who observed
bloody bandage of co-worker).

63. 484 N.Y.S.2d at 972.

64. Id. at 974.

65. 565 N.E.2d 1255, 1256 (N.Y. 1990).

66. Id. at 1256.

67. Id.

68. Id.

69. Id. at 1257.
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couldn’t, precipitated her psychological injuries in the same way the
claimant in Wolfe could point to a feeling of inability to prevent her
supervisor’s suicide as a causative element of her injuries. These facts
stand in sharp contrast to Everett, where the claimant was no more
than an observer of a co-worker’s bandaged hand, and himself suf-
fered no accident.”

Wood seems to suggest that Midtown Employee will not prevail on
a workers’ compensation claim for PTSD. The court was explicit about
not limiting compensation to “active participants,” but rather identi-
fying them as a category of claimants entitled to compensation.”t What
we are left with is a textured analysis in which certain factors tend to
suggest causation between work and the precipitating stressor, includ-
ing observation of traumatic injury, overarching sense of helplessness,
active participation, and a sense of responsibility to victims.

Applying these factors, it is unlikely that Midtown Employee can
prevail on her workers’ compensation claim for September 11th-related
PTSD. Midtown Employee was not present downtown on September
11th and therefore did not actively participate in the downtown scene.
Still, even if the planes did not crash in the immediate vicinity of Mid-
town Employee, nearly all Manhattan workplaces were evacuated for
fear of further attacks, and even Midtown Employee was actively seek-
ing shelter from terrorist attacks. Although those seeking safety did
not merely observe the terrorist attacks, few Manhattan employees ex-
perienced the gruesome downtown scene, which was undeniably a trau-
matic event.

In addition, there is a qualitative difference between the work-
injury nexus for Midtown Employee as compared to Wall Street Em-
ployee. For example, if Midtown Employee had taken the day off to shop
on Madison Avenue, she would have encountered the same stressor as
if she had gone to work. By comparison, the traumatic event precipi-
tating the mental injury in Wall Street Employee arose directly from
his work. To illustrate, one medical professional reported comments
from World Trade Center area employees such as “body parts—I never
thought I would see body parts.””? Others reported showering before
seeking medical attention because of an inescapable notion that the
ashes covering them included human remains.” Midtown Employee,
on the other hand, left her workplace for fear of a terrorist attack at
work, not because of a terrorist attack at work. The midtown mise en
scene resembled a really quiet walkathon rather than the combat zone
downtown. If Wall Street Employee had spent the day shopping, he
would have avoided the traumatic event altogether.

70. Id. at 1258.

71. Id.

72. Interviews with Evelyn M. Codd, R.N. (various dates from Sept. 12, 2001, to Feb.
12, 2002).

73. Id.
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Comparing the midtown-employee and the Wall-Street-employee
injury scenarios in light of Wood and Everett, the New York State Work-
ers’ Compensation Board is unlikely to find the requisite nexus between
work and the precipitating event for remote Manhattan employees who
suffer September 11th-related mental injuries. More remote Manhat-
tan employees did not, in relation to their job responsibilities, witness
untreated traumatic physical injuries nor experience the pervasive
sense of helplessness or responsibility. Without any additional factors,
the board is likely to view any September 11th-related PTSD by remote
Manhattan employees as being incidental rather than causally related
to work.

B. OUT-OF-STATE EMPLOYEES

The NYWCL’s jurisdictional provision does not clearly delineate
who may or may not seek coverage under New York’s law. Originally
seen as limited to New York-based employees of New York firms, juris-
diction was gradually interpreted to include New York employees in-
jured in other states’™ and finally employees of any state whose injury
occurs in New York State.”® As a result, potential claimants from other
states have a choice of law and forum—they can file for benefits in their
state of employment, applying that state’s law, or they can file in New
York, applying the NYWCL. Assuming perfect information, one can ex-
pect that any such employee will file in the state most likely to maxi-
mize her utility.”®

2. New York State Police Officers and Firefighters (Excluding
New York City)

In lieu of compensation under workers compensation, sections
207-a and 207-c of the NYGML provide that any firefighter and police
officer in municipalities other than New York City who are “injured in
the performance of [the firefighter’s or police officer’s] duties . . . so as
to necessitate medical or other lawful remedial treatment, shall be paid
by the municipality . . . by which he is employed the full amount of his
regular salary or wages until his disability arising therefrom has
ceased,” in addition to paying for all medical treatment and expenses.”®

74. E.g., Nashko v. Standard Water Proofing Co., 149 N.E.2d 859, 859 (N.Y. 1958).

75. Rutledge v. Al. G. Kelly & Miller Bros. Circus, 223 N.E.2d 334, 338—39 (N.Y.
1966) (holding that “New York has a primary public interest in industrial accidents hap-
pening here and it may take jurisdiction when an industrial accident occurs here even
though control of the work, payment of wages, and employment of the claimant all may
have their roots elsewhere”).

76. Indeed, employees of the Port Authority of New York and New Jersey had the
option of filing in either state. According to the New York workers’ compensation help
line, many chose to file in New Jersey because the weekly payment was greater. Interview
with New York Workers’ Compensation Board Customer Representative (Apr. 12, 2002).

77. N.Y. GEN. MUN. Law § 207-a (McKinney 2001).

78. Id. § 207-c.
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The New York Court of Appeals has held that the statute must be
construed liberally because the benefit conferred by the NYGML is re-
medial in nature.”® Although not explicitly covered, mental mental-
injuries have been held to be compensable under this law® as are pre-
existing mental conditions that are exacerbated by line-of-duty
injuries.?! Finally, like the NYWCL, the NYGML provides the exclusive
remedy against the municipality for injuries in the line of duty.®?

In the September 11th context, the NYGML is relevant for police
officers and firefighters from New York municipalities other than New
York City who responded to the attack on New York City, yet there may
be differences in the means and amount of compensation, depending
on whether an injured police officer or firefighter responded of her own
volition (Willing Responder) or was part of a contingent from an agency
whose response was requested (Required Responder). If Willing Re-
sponder and Required Responder develop PTSD related to their work
in New York City following the terrorist attacks, it might seem that
both should receive the full salary and coverage for medical treatment
guaranteed to them by the NYGML. Nevertheless, due to the interplay
of the NYGML, basic principles of workers’ compensation, and the Vol-
unteer Firefighters Benefit Law (VFBL), Required Responder is enti-
tled to full salary and medical benefits for any September 11th-related
mental injury while Willing Responder is entitled to nothing.%?

Required Responder’s presence in New York City is compensable
under the NYGML by virtue of the emergency mobilization and mutual
aid plans of sections 209-e and 209-f. Under the section 209-e mutual
aid plan, individual political subdivisions or the governor is permitted
to request assistance from other firefighting agencies.?* Under section
209-f, the governor may direct the state police or the police department
of any political subdivision to aid any other police department.?® The
political subdivision receiving aid is required to reimburse any assist-
ing department that requests it for “any moneys paid for . . . salaries
or other compensation” expended in rendering aid to the requesting

79. Robbins v. County of Broome, 661 N.E.2d 151, 152 (N.Y. 1995) (interpreting stat-
utory term fire company to include safety and maintenance workers whose duties include
occasional extinguishment of fires).

80. E.g., Dembowski v. Hanna, 678 N.Y.S.2d 174, 174-75 (App. Div. 1997) (compen-
sating a firefighter for PT'SD).

81. White v. County of Cortland, 728 N.Y.S.2d 193, 194 (App. Div. 2001) (compen-
sating correction officer’s subsequent heart attack despite prior nonwork-related heart
attack).

82. Braxton v. City of Yonkers, 278 A.D.2d 265, 265 (2d Dept. 2000) (denying police
officer right to sue employer for negligence).

83. Fear not for a willing responder. Despite being technically left out for coverage
purposes, it is unlikely that a willing responder suffering from mental injuries will be
left uncompensated. Means of compensation are discussed throughout part I1, infra.

84. N.Y. GEN. MUN. LAw § 209-e(4) (McKinney 2001).

85. Id. § 209-f(1).
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department.®® This suggests that New York City will be responsible to
reimburse Required Responder’s regular employer for his salary and
any compensation under NYGML sections 207-a or 207-c, should he
develop PTSD as a result of his response. However, the Federal Emer-
gency Management Agency (FEMA) has made money available to re-
imburse required responders’ regular employers for any payments re-
lating to September 11th.%7

Volunteer firefighters who sustain line-of-duty injuries are com-
pensated under the VFBL.?® Although the VFBL provides a benefit of
$400 per week,? there is no statutory protection related to any paid
job held by the volunteer. Any injury-related time off from a volunteer’s
paid job may be assessed against sick or vacation time, and depending
on the needs of the employer, the volunteer may risk losing her job.
Section 209-g(3) of the NYGML provides for the reimbursement by mu-
nicipalities receiving aid of all benefits paid under the VFBL, which in
the September 11th context is available from the FEMA.

There is no statutory basis for compensating the New York Willing
Responder for any mental-mental injury relating to September 11th.
In fact, if he develops PTSD as a result, it would be the same as if he
were a private citizen affected by the terrorist attack. Several factors
suggest that some means of compensation should be available. First,
the extent of the emergency called for quick action to maximize lives
saved. Wading through the operative channels through which a willing
responder could have been characterized as a required responder would
not have maximized the preservation of life. Indeed, the section 209-e
mutual aid plan was enacted statewide® (as opposed to discrete zones).
The state police quickly “developed an inventory ... from across the
State from which personnel [could] be deployed to assist in the effort
as needed.”! Moreover, there were public calls for emergency worker
assistance from both Governor George Pataki and Mayor Rudolph Gui-
liani, which suggests that Willing Responders’ work in New York City
should also be reimbursed. Second, this need for, and response by, hun-
dreds of Willing Responders could not have been contemplated by the

86. Id. § 209-g(2).

87. See Press Release, New York State Governor George Pataki, WT'C Response Up-
date: Governor Announces FEMA to Reimburse Counties for Emergency Services Provided
in Wake of Disaster (Oct. 5, 2001), at www.state.ny.us/governor/press/year01l/oct5_
1_01.htm.

88. See generally N.Y. VoL. FIRE. BEN. LAW (McKinney 2001).

89. Id. §§ 9, 10.

90. See Press Release, New York State Governor George Pataki, WT'C Response
Update: Search and Rescue Efforts Continue (Sept. 12, 2001), at www.state.ny.us/
governor/press/year01/sept12_01.htm.

91. See Press release, New York State Governor George Pataki, WTC Response Up-
date: Governor Provides Latest Information on State response As Rescue and Recovery
Efforts Continue (Sept. 14, 2001), at http:/www.state.ny.us/governor/press/year01/
sept14_5_01.htm.
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drafters of the laws, and compensation for their injuries is consistent
with the policy behind the laws. Finally, New York’s compensation laws,
being remedial in nature, require a wider scope of interpretation, and
any textual latitude should be interpreted in favor of Willing Re-
sponder.

Willing Responder’s home municipality may choose simply to make
the section 207-a or 207-c payments to her, which are eligible for re-
imbursement from FEMA. However, if it does not, there is the possi-
bility of reimbursement from a volunteer injury compensation fund be-
ing developed with FEMA and the New York Workers” Compensation
Board.”? Barring a volunteer injury compensation fund, Willing Re-
sponder may seek joint employer status with New York City, which, if
successful, would place the burden on New York City to compensate
willing responders for their PTSD.%

Interestingly, if Willing Responder were a volunteer firefighter®
rather than a paid firefighter or police officer, compensation of his PTSD
would be guaranteed. Unlike the paid responder, whose compensation
is likely though not guaranteed, any volunteer firefighter who re-
sponded of his own volition to New York City after the terrorist attacks
is assured mental injury compensation by virtue of section 209-I of the
NYGML. Section 209-i provides that a volunteer firefighter is “entitled
to all powers, rights, privileges and immunities granted by law . . . in-
cluding benefits under the volunteer firefighters benefit law” when he
responds to fires or emergencies outside the area normally served by
the agency with which he volunteers.?® Section 209-i requires that the
volunteer report to the commanding officer of the responding fire
agency and be accepted for duty before performing emergency services,
neither of which may have been possible in the hours immediately fol-
lowing the attacks.’® Nevertheless, given the remedial nature of the
law, liberal construction rules, and the availability of FEMA reimburse-
ment funds, it is quite likely that any volunteer firefighter who im-
mediately responded to New York City following the attacks and either
neglected or was unable to report to a commanding officer of the Fire
Department of New York (FDNY) before rendering aid should and will
be compensated under the VFBL.

92. Interview with Ed Ruff, Advocate for Injured Workers, New York State Workers’
Compensation Board (Apr. 15, 2002).

93. See discussion infra, part IL.D.

94. A willing responder, though possibly unpaid for her response to the New York
City attacks, is not a volunteer firefighter under the statute because the definition is
limited to “active volunteer members of a fire company.” N.Y. VoL. FIRE. BEN. LAW § 3(1)
(McKinney 2001).

95. N.Y. GEN. MUN. Law § 209-i(1) (McKinney 2001).
96. Id.
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3. Emergency Medical Technicians

Emergency medical technicians (EMTs)”" in New York State are
not exempted from the NYWCL, so their injuries—whether physical or
mental—are covered under the same scheme as most of New York
workers. Even in New York City, where emergency medical services
merged into the FDNY in 1996, EMTs continue to be compensated un-
der the NYWCL with benefits enhanced by their collective bargaining
agreement.’® EMTs employed by the FDNY are entitled to full pay dur-
ing the course of their work-related disability,”® which is more generous
than the two-thirds weekly pay to a maximum of $400 available under
the NYWCL.'%

EMTs employed by other New York municipalities or private am-
bulance corps who volunteered in New York City after the terrorist
attacks can also make workers’ compensation claims for mental
mental-injuries suffered as a result thereof. By operation of section
10(2) of the NYCWL, “any injury incurred by an individual currently
employed as an [EMT] . . . while voluntarily and without expectation
of monetary compensation rendering medical assistance at the scene of
an accident shall be deemed to have arisen out of and in the course of
the employment with that [EMT’s] current employer.”

There is no distinction between “willing” and “requested” New York
State EMTs under section 10; any New York State-based EMT em-
ployed by an agency other than the FDNY who develops September
11th-related PTSD as a result of volunteering in New York City is eli-
gible to receive workers’ compensation.'! This, in itself, creates com-
pensation inequity. For example, if two EMTs—one employed by FDNY
and the other by a small New York town—working side by side in New
York City after the terrorist attacks suffer mental injuries and develop
PTSD, the FDNY employee will receive full pay while the small-town
EMT will receive a workers’ compensation benefit.1%2

Even so, relatively smaller compensation checks are the least of
the problems in this scenario. EMTs from smaller New York villages

)97

97. Although the term EMT technically denotes a specific level of training and
certification among emergency medical workers, it is used in a more general sense here
to include all state-certified emergency medical responders who typically ride in ambu-
lances. This necessarily includes paramedics and all grades of advanced EMTs.

98. Interview with Capt. Jay Swithers, FDNY Health Services (Mar. 4, 2002).

99. Id.

100. N.Y. WORKERS’ ComP. Law § 15(6) (McKinney 2002).

101. See N.Y. WORKERS’ CoMP. LAW § 10(2) (McKinney 2002).

102. Unlike the full-pay requirement for police officers and firefighters under the
NYGML, there is no requirement to supplement the regular workers’ compensation rates
for paid EMTs even though they are exposed to the same traumatic incidents as police
officers and firefighters. For those municipalities that do provide a supplement to work-
ers’ compensation, an EMT may not actually receive the supplement for a September
11th-related injury because the supplement is not statutorily required. Although the
NYWCL presumes on-duty status for any paid EMT rendering emergency aid, thus en-
suring some compensation, the instrument providing the supplemental payment may
restrict the instances when the supplement will be paid. Id. § 10.
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and towns typically operate with volunteer ambulance corps and are
compensated for line-of-duty injuries under the Volunteer Ambulance
Workers’ Benefit Law!?® (VAWBL) rather than the NYWCL. Although
volunteer EMTs are provided a benefit of up to $400 per week—equiv-
alent to the NYWCL maximum—Ilike the VFBL, there is no statutory
protection for any paid employment of the paid volunteer under the
VAWBL.

4. New York City Uniformed Officers and the Administrative
Code

Since police officers and firefighters are specifically excepted from
the NYWCL!* and because New York City police officers and firefight-
ers are ineligible for NYGML compensation,'%® New York City provides
its own compensation program for uniformed officers. In self-insured
programs authorized under sections 14-122.1 and 15-108.1 of the Ad-
ministrative Code, New York City provides unlimited, fully paid time
off for line-of-duty injuries for its police officers and firefighters. The
police and fire departments administer their programs separately, but
several key points are common to the two agencies. For example, both
agencies (a) use in-house medical professionals to gauge an officer’s
fitness for duty, (b) train supervisors to recognize the signs of psycho-
logical distress following traumatic incidents, and (c) require an officer
to pursue psychological treatment before she is cleared to return to
work. 196

The benefit of these features is that a uniformed officer is not free
to avoid counseling for a mental injury—which is particularly helpful
in light of the thirty-percent PTSD precedent set in Oklahoma City'°"—
and the officer is not saddled with the further stress of decreased in-
come should her condition require absence from work. However, ac-
cording to Captain Jay Swithers of FDNY Health Services, few fire-
fighters have not returned to work solely due to a mental injury, which
would seem to conflict with expectations.'°® There are two possible rea-
sons for the unexpectedly low incidence of absence due to PT'SD among
New York City firefighters. The first, and more optimistic, reason is
that department administrators have learned from past disasters, in-
cluding Oklahoma City, and supervisors have been exercising their
power to send subordinates to counseling with the intent of nipping

103. N.Y. VoL. AMBUL. WORKERS’ BEN. LAW § 6 (McKinney 2001).

104. N.Y. WORKERS’ CoMP. LAW § 3(1) (Group 17) (McKinney 2001).

105. Sections 207-a and 207-c apply only to municipalities of “less than one million
in population.” N.Y. GEN. MUN. Law §§ 207-a(1), 207-c(1) (McKinney 2001). Thus, it ap-
plies to every municipality with the exception of New York City.

106. Interview with Captain Jay Swithers, FDNY Health Services (Mar. 4, 2002);
Interview with Sgt. Maria Codd-Perez, NYPD (various dates from Sept. 30, 2001, to Feb.
12, 2002).

107. Ripley, supra note 45; North et al., supra note 45.

108. Interview with Capt. Jay Swithers, FDNY Health Services (Mar. 4, 2002).
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PTSD in the bud. In fact, an estimated twenty-three percent of fire-
fighters and EMTs in New York sought, or were sent for, counseling
services in the seven months following the terrorist attacks of Septem-
ber 11th, compared with approximately five percent in a typical year.1%?
In addition, the New York City Police Department (NYPD) has insti-
tuted critical incident stress debriefings at each precinct.!'°

The second, and less optimistic, possibility is that because of the
loss of so many of their own and the fact that body recovery continued
for more than seven months, New York City’s uniformed officers have
not yet reached the post stage of this traumatic stress''! and the full
psychological effects of September 11th have not yet been felt. Extrap-
olating from the Oklahoma City bombing, it is likely that the full brunt
of the mental effects will not be felt by New York City until months
after the recovery effort is complete at the World Trade Center site.''?

B. New Jersey

Section 34:15-1 of the New Jersey Statutes provides for compen-
sation “[w]hen personal injury is caused to an employee by accident
arising out of and in the course of his employment.”''® In Simon v.
R.H.H. Steel Laundry, Inc.,*'* the New Jersey appellate court inter-
preted the term “injury” to include mental-mental injuries, stating that
“there is nothing in the law to exclude from the import of this term such
injuries as result from non-physical, that is, psychic, trauma.”''® The
New Jersey high court has held that an event precipitating an injury
is an accident within the statutory meaning of the word.''® As to

109. Kevin Flynn, Fire Dept. Says It Will Accept Zero Tolerance for Drug Abuse, N.Y.
TIMES, Apr. 6, 2002, at B1.

110. Interview with Sgt. Maria Codd-Perez, NYPD (various dates from Sept. 30,
2001, to Feb. 12, 2002). A critical incident stress debriefing is usually “a facilitator-led
group process conducted soon after a traumatic event with individuals considered to be
under stress from trauma exposure.” Bruce Hiley-Young & Ellen T. Gerrity, Critical In-
cident Stress Debriefing (CISD): Value and Limitations in Disaster Response, 4 NCP
CLINICAL QUARTERLY, 17 (1994), at www.ncptsd.org/treatment/cq/v4/n2/hiley-yo.html.
The facilitator, usually a practitioner trained in critical incident stress debriefing, en-
courages the participants to talk about their experiences and informs them about reac-
tions they may experience and stress management techniques. Id. There is some contro-
versy as to the effectiveness of critical incident stress debriefing as a preventative
measure. Id.

111. Interview with Capt. Jay Swithers, FDNY Health Services (Mar. 4, 2002).

112. See generally MILLER, supra note 9, at 226—27.

113. N.J. STAT. ANN. § 34:15-1 (West 2001). Although an employee is entitled to
compensation for qualified injuries, participation in New Jersey’s workers’ compensation
system is elective: Prior to injury, an employer or employee can opt instead for a common
law negligence remedy. J.W. Ferguson Co. v. Seaman, 197 A. 245, 246 (N.J. 1938) (holding
that workers’ compensation law is elective rather than compulsory).

114. 95 A.2d 446, 451 (N.J. 1953) (finding steam engineer permanently disabled
following explosion that resulted in death of immediate supervisor).

115. Id. at 450.

116. Cuiba v. Irvington Varnish & Insulator, 141 A.2d 761, 764—65 (N.J. 1958).
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whether the accident arose out of or in the course of employment de-
pends on whether “the cause was of an accidental character or if the
effect was the unexpected result of routine performance of the claim-
ant’s duties.”1”

Risks distinctly associated with employment (i.e., getting fingers
caught in machines) and neutral risks (i.e., being struck by lightening)
are compensable; personal risks (i.e., heart attacks unrelated to work)
are not.!'® Thus, a New Jersey employee can be compensated for Sep-
tember 11th-related PTSD provided exposure to the precipitating trau-
matic event while at work constitutes an accident, the risk of which is
either a risk distinctly associated with the job or a neutral risk.

1. Left Bank of the Hudson

Directly across the Hudson River from downtown Manhattan are
several office buildings from which a view of the World Trade towers
was unimpeded on the morning of September 11th. Employees in those
buildings watched the events unfold in horror, knowing they could do
nothing to help and believing that many of their co-workers and asso-
ciates were among the likely dead and wounded. If an employee from
one of these buildings (Hudson Employee) seeks compensation under
New Jersey’s workers’ compensation law (NJWCL) for PT'SD developed
as a result of witnessing the terrorist attack while at work in New
Jersey, he will find the causation element less problematic than under
New York State law.

To be compensated for PTSD, Hudson Employee must first dem-
onstrate that witnessing the terrorist attack qualifies as an accident
under the NJWCL.!? This can be demonstrated because he did not seek
out a terrorist attack to witness and because his mental-mental injury
is an unexpected result of his having performed his duties by showing
up at work. Next, Hudson Employee must demonstrate that his wit-
nessing of the event arose out of, or in the course of, his employment.'2°
Because Hudson Employee’s presence in the office building overlooking
the World Trade Center was required by his employment, he can show
that his visual experiencing of the accident is connected with his job
duties. However, the final element required for compensation—the in-
jury itself'?!—may create difficulties for Hudson Employee.

The New Jersey legislature enacted section 34:15-36 of the NJWCL
to root out so-called nuisance claims that were draining New Jersey’s

117. Id. at 767. See also Zahner v. Pathmark Stores, Inc., 729 A.2d 478, 478—-79 (N.dJ.
Super. Ct. App. Div. 1999) (denying compensation to employee for slip and fall that oc-
curred after punching out and while shopping for groceries).

118. Id. at 479.

119. See N.J. STAT. ANN. § 34:15-1 (West 2002).

120. Id.

121. Id.
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compensation funds.'?? Section 34:15-36 requires that any claim for
mental-mental injuries be substantiated by “demonstrable objective
medical evidence.”'?? The New Jersey Supreme Court clarified the re-
quirements of “demonstrable objective medical evidence” in Sauderlin
v. E.I. DuPont Co.'?* In that case, four employees sought compensation
for mental-mental injuries resulting from their fear of developing can-
cer due to exposure to carcinogens at work.'2® The claimants produced
no medical evidence to substantiate their alleged mental conditions,
relying instead on their individual complaints.'?® The court determined
that “demonstrable objective medical evidence” entailed interposing
“professional psychiatric judgment between the subjective statement of
the [claimant] and the award of disability benefits.”*?” Psychiatric anal-
ysis of a claimant’s subjective statement and observation of physical
manifestations of symptoms'?® and the diagnostic criteria for individ-
ual mental disorders set forth in the Diagnostic and Statistical Manual
of Mental Disorders'?® constitutes objective medical evidence sufficient
to sustain a workers’ compensation claim for mental injury.3°

Within this framework, to substantiate his PTSD injury, Hudson
Employee must produce demonstrable objective medical evidence of his
PTSD, which may be achieved with documentation of his complaints,
coupled with a psychiatrist’s observations of his complaints, the doc-
tor’s assessment of the complaints, and observable symptoms in con-
junction with the American Psychological Association’s diagnostic cri-
teria. There is no indication that Hudson Employee’s chances for
success are increased by active participation in the traumatic event, as
is the case for Midtown Employee in New York, or decreased as a result
of his being a passive observer. However, this does not necessarily sig-
nal an inequity between coverage provisions of the two states. Any New
York employee close enough to have experienced the attacks as a Hud-
son employee was probably also as close as Wall Street Employee.

2. Transitory Employees

A transitory New Jersey employee who was present in downtown
Manhattan during the attack and develops PTSD will need to demon-
strate the same elements as Hudson Employee to be compensated un-
der New Jersey law: the injury, the accident, and the causal relation-

122. Sauderlin v. E. I. DuPont Co., 508 A.2d 1095, 1099 (N.J. 1986).

123. N.J. STAT. ANN. § 34:15-36 (West 2002).

124. 508 A.2d at 1095.

125. Id. at 1095, 1104.

126. Id. at 1104.

127. Id. at 1102.

128. Id.

129. DSM-IV-TR, supra note 11. When Sauderlin was decided, the third edition of
the Diagnostic & Statistical Manual of Mental Disorders was the current version.

130. 508 A.2d at 1101.
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ship between work and the accident.'®' However, because the injury
occurred in New York when the employee endured the same gruesome
downtown scene as a Wall Street employee, the transitory New Jersey
employee may seek coverage under the NYWCL.!32

3. Emergency Workers

Even if an injury occurs out of state, an employee is eligible for
compensation under the NJWCL.'32 Thus, any New Jersey emergency
worker who volunteered in the rescue and recovery effort and who sus-
tains a mental injury can be compensated by New Jersey as long as she
demonstrates the elements required under section 34:15-1. As with
Willing Responder and Required Responder under New York law, com-
pensation for a New Jersey volunteer may hinge on whether she re-
sponded of her own volition or was part of a contingent from an agency
whose response was requested by New York City officials. New Jersey
Required Responder, like the transitory employee, can be compensated
for any mental-mental injury under either New York’s or New Jersey’s
law. The causation analysis for Required Responder is no different
from what it would be had his injury occurred on duty in his home
municipality.

However, because New Jersey law requires that the accident be
connected to the performance of an employee’s job duties'®* and because
the New Jersey Willing Responder’s job duties are performed strictly
in state, she may not be able to show that any PTSD developed by virtue
of rendering aid in New York “aris[es] out of and in the course of [her]
employment.”?> Indeed, the risk of injury associated with a New Jersey
willing responder’s work in New York City may be interpreted as per-
sonal, which is not compensable under workers’ compensation under
any circumstance.'®® Nevertheless, New Jersey’s superior court has
held that the scope of employment is impliedly extended to include
performance of acts designed to save life,'3” so New Jersey Willing Re-
sponder may be able to argue that responding to the emergency in New
York in an attempt to save life impliedly extends the scope of her em-
ployment and completes the work-injury nexus, thereby permitting
compensation under New Jersey’s statute.

Unlike a transitory New Jersey employee, New Jersey police offi-
cers and firefighters suffering from September 11th-related PT'SD do

131. See infra part I1.B.1.

132. For a further discussion of the authority by which New York may take juris-
diction over a transitory employee’s injuries, see infra part I1.A.1.b.

133. See Gotkin v. Weinberg, 66 A.2d 438, 439 (N.J. 1949).

134. N.J. STAT. ANN. § 34:15-1 (West 2000).

135. Id.

136. Zahner, 729 A.2d at 483.

137. E.g., Reilly v. Weber Eng’g, 258 A.2d 36, 39 (N.J. Super. Ct. Law Div. 1969);
Green v. DeFuria, 116 A.2d 19, 24 (N.J. 1955).
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not have the option of seeking compensation under the NYWCL
because it expressly excludes police officers and firefighters.!*® How-
ever, New Jersey EMTs can. If Willing Responder is not compensated
under New Jersey law and the proposed federal volunteer’s com-
pensation fund does not come to fruition, the possibility exists of seek-
ing New York-style benefits under a joint-employer theory with New
York City.13°

C. Connecticut

Section 31-284 of Connecticut General Statutes states that “an em-
ployer shall secure compensation for his employees” for “personal in-
jury sustained by the employee arising out of or in the course of his
employment.”'*? Section 31-275(16)(B)(ii), however, states that the
term injury shall not include “[a] mental or emotional impairment, un-
less such impairment arises from physical injury or occupational dis-
ease.”'! As a result of this limitation, Connecticut employees cannot
be compensated for mental-mental injuries.'*? With respect to PTSD,
however, this statute forecloses upon compensation to employees who
are legitimately injured on the job. For example, if a transitory
Connecticut employee were attending a meeting in the World Trade
Center on September 11th and develops PTSD, she will not be compen-
sated for her injury under Connecticut law. However, if the same tran-
sitory Connecticut employee fell and broke her leg while fleeing the
building and develops PTSD, the mental injury will likely be covered
as arising out of the physical leg break injury.

This statutory restriction on coverage for mental mental-injuries
applies equally to all employees, whether they are office workers or
firefighters—mno one will be compensated. Yet it has particularly trou-
blesome results for individuals in critical occupations. Due to the fre-
quency with which such individuals encounter traumatic events, indi-
viduals in critical occupations have a considerably higher incidence of
PTSD than the general public.!*® In fact, rather than resulting from
exposure to a single traumatic event, PTSD in individuals of critical
occupations rises to the level of occupational disease due to their re-
peated exposure to and active participation in traumatic events.'** In-
deed, in Biasetti v. Stamford, the Connecticut Supreme Court agreed

138. N.Y. WORKERS’ CoMP. Law § 3(1) (Group 17) (West 2001).

139. This possibility is discussed more fully infra part IL.D.

140. CONN. GEN. STAT. ANN. § 31-284(a) (West 1997).

141. CONN. GEN. STAT. ANN. § 31-275(16)(B)(ii) (West 2000).

142. This section of Connecticut’s law is the result of a 1993 amendment designed
to control the increasing cost of workers’ compensation. See Gartrell v. Dept. of Correc-
tions, 259 Conn. 29, 42 (2002).

143. For a discussion of the incidence of PTSD among individuals in critical occu-
pations, see infra part L.B.

144. See generally TRAUMATIC STRESS IN CRITICAL OCCUPATIONS (Douglas Paton &
John M. Violanti eds., 1996).
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A Game of Numbers: ADEA
Compliance and Litigation

Carla J. Rozycki* and Patricia A. Bronte**

Age discrimination claims are on the rise in both volume of cases
filed and size of verdicts.! Given the current economic landscape, wide-
spread layoff announcements,? and the aging boomer generation, that
trend seems unlikely to abate anytime soon. Meanwhile, the Supreme
Court last term granted certiorari in Adams v. Florida Power Corp.3 to
resolve a split among the circuits over the viability of the disparate
impact theory of liability (as opposed to the disparate treatment theory)
in cases brought under the federal Age Discrimination in Employment
Act of 1967 (ADEA).* Commentators had predicted that the Supreme
Court would likely hold that disparate impact was not a viable theory
for age discrimination claims.® Because disparate impact claims are
almost always based on statistical evidence, such a ruling could also
call into question the relevance of statistical analyses of the impact of
employment decisions on employees in age discrimination cases.

The viability of disparate impact claims under the ADEA remains
an open question because the Supreme Court dismissed the appeal in

*Carla J. Rozycki received her J.D. from Northwestern University School of Law
in 1977. Ms. Rozycki is a partner with Jenner & Block, LLC, in Chicago, Illinois, repre-
senting public and private employers in all aspects of employment law and litigation.

**Patricia A. Bronte received her J.D. from Northwestern University School of Law
in 1987. Ms. Bronte is a partner with Jenner & Block, LLC, Chicago, Illinois, representing
public and private employers in all aspects of employment law and litigation

1. See U.S. Equal Employment Opportunity Commission, Charge Statistics FY 1992
Through FY 2001 (Feb. 22, 2002), at www.eeoc.gov/stats/charges.html (ADEA charge fil-
ings sharply increased in FY 2000 and FY 2001, accounting for more than 20% of all
discrimination charges filed with EEOC.); Marika F.X. Litras, Civil Rights Complaints
in U.S. District Courts, 1990-98, at www.ojp.usdoj.gov/bjs/pub/pdf/crcusde.pdf (Jan.
2000) (the number of private employment discrimination cases tripled between 1990 and
1998); Employee Put Out to Pasture Wins More Than $30 Million, 10 IND. EMP. L. LETTER
(2000).

2. The Department of Labor’s bureau of labor statistics reported that extended mass
layoffs and separations in the fourth quarter of 2001 were the highest in any fourth
quarter since 1995. News Release, Extended Mass Layoffs in the Fourth Quarter of 2001
(Feb. 13, 2002), at http:/stats.bls.gov/news.release/History/msb.02132002.news.

3. 255 F.3d 1322, 132425, cert. granted, 122 S. Ct. 643 (2001).

4. 29 U.S.C. §§ 621-634 (2001).

5. See, e.g., Marcia Coyle, Age Bias Case Joins Job Docket, 24 NAT'L L.J., A15-18
(Dec. 17, 2001); John P. Furfaro & Maury B. Josephson, “Disparate Impact” Age Discrim-
ination Claims, N.Y.L.J., Feb. 1, 2002, at 3; Jay W. Waks & Jessica L. Zellner, Disparate
Impact Theory of Liability and the ADEA: A Viable Transplant? 16 COrp. COUNS. 5 (Dec.
2000).





















