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The Editor’s Page

This issue of The Labor Lawyer features the annual report of the
Secretary of the Section, reviewing the U.S. Supreme Court’s labor and
employment law docket for the previous term. This year’s paper is by
Professor Maria O’Brien Hylton, who teaches at Boston University Law
School. I had the pleasure of listening to Professor Hylton present her
report at the Section’s annual meeting in San Francisco this summer.
While the paper covers two dozen or so labor and employment cases,
Professor Hylton concentrated in her talk on just two of them: Lawrence
v. Texas, which involves the privacy rights of consenting homosexuals,
and Grutter v. Bollinger, which deals with the affirmative action pro-
gram of the Michigan Law School. Neither case has a direct impact
upon the employment arena. However, as Professor Hylton explains in
the introduction to her paper, each case sets an important tone that
should have implications for the workplace.

Professor Hylton’s discussion of Grutter was of special interest to
me. I've mentioned in past Editor’s Pages that I look forward to the
Secretary’s report each year because I had the opportunity to fill that
role many years ago, and I know what a challenge it is. The lead case
in my year was United Steelworkers v. Weber, the case that upheld a
workplace affirmative action program against a challenge under Title
VII. That was in 1979, and I wondered whether Grutter, an education
case, has any implications twenty-five years later for the continued
vitality of Weber and other affirmative action cases in the employment
setting.

As we know, Grutter upheld Michigan Law School’s affirmative ac-
tion program, which took minority status into account in making ad-
missions decisions. The Court held that racial diversity in law school
was a legitimate objective of the state, and that the program had been
narrowly drawn to accomplish that end. The heart of the case was the
conclusion that it was important for the student body to be diverse
in order to reflect the society into which students would enter upon
graduation.

In assessing the validity of affirmative action programs in the em-
ployment setting, the Court has not looked at the value of diversity as
such. Rather, it has examined affirmative action programs as remedial
steps to correct discrimination either in the particular workplace itself
or in a larger employment market. The two cases that test affirmative
action under Title VII—Weber and the later Johnson case—both allow
an employer to take steps to correct the impact upon a particular
workplace of a traditionally segregated occupation. For example, when
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Kaiser and the Steelworkers Union found that it was difficult for Kaiser
to hire experienced, skilled minority craft workers because of tradi-
tional patterns of discrimination against African Americans in that
part of the country, they were permitted to set up a crafts training
program in which one out of every two positions was reserved for a
black candidate. In the later Johnson case, the employer was trying to
blunt the effect of a pattern in which women traditionally did not work
on highway jobs, much less as supervisors of highway work. The pred-
icate of a societal pattern of discrimination allowed the employer to
engage in an affirmative action program that gave female candidates
an “adder” in the evaluation process. Unlike the Weber affirmative ac-
tion program, Johnson did not utilize a fixed numerical ratio. Johnson
happened to involve a public employer, but the case was brought under
Title VII. Neither Title VII case required that the employer have ac-
tually engaged in prior discrimination in order to be allowed to correct
workplace imbalances. Under the current case law, in the language of
Weber, an employer may take limited affirmative action steps to elim-
inate “manifest racial imbalances in traditionally segregated job cate-
gories.” The plan must be of limited duration and must not “unneces-
sarily trammel” the interests of nonminority workers. The achievement
of diversity is not the directly articulated justification for these deci-
sions, but it is the indirect consequence of allowing the employer to
correct prior patterns of discrimination.

In contrast, the cases that involve constitutional challenges to af-
firmative action programs of public employers say that the correction
of a societal pattern of discrimination is not enough to allow the em-
ployer to engage in affirmative action. Rather, the affirmative action
may only be upheld if it is a direct response to the employer’s own past
discrimination, arguable or provable, and if the remedy is narrowly
tailored so that it does not upset expectations of the nonminority em-
ployees. Perhaps the most comprehensive exposition of the law under
the Constitution is Wygant v. Jackson, in which the Court struck down
a school board’s efforts to protect recently hired black teachers from
layoffs that were based on seniority, where those layoffs would undo
some of the school’s progress in hiring minority teachers. The Court
made clear that in constitutional cases “societal discrimination alone”
is not sufficient to justify a racial classification. Justice O’Connor’s con-
currence in Wygant suggests that the goal of faculty diversity might be
a valid basis for affirmative action, but observes that such a goal was
not urged to support the program in the courts below.

Although the Grutter Court did not expressly address the impact
of the case upon the employment field, Grutter may shed some light on
the future of affirmative action in the workplace.

First, had Grutter come out the other way, it would have cast an
overwhelming shadow upon the continued use of affirmative action in
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the workplace. A contrary decision would have meant that either the
Court did not think that diversity of the student body is a legitimate
goal in higher education, or that even if the goal of diversity was worthy,
the program was too rigid in its approach. Had diversity failed as a
permissible goal for higher education, I doubt that its implicit role in
the workplace cases would have survived either.

In upholding the law school’s affirmative action plan, the Court
gives some signals that affirmative action may still be acceptable in the
workplace. The parallels between higher education and the workplace
were obvious to the Court, as it cited several employment law cases to
support its views on education. As Professor Hylton points out in her
paper, the Court also discussed several amicus briefs that argue that
diversity in higher education is important because higher education
must prepare students to work in “an increasingly diverse workforce
and society,” and that the “skills needed in today’s increasingly global
marketplace can only be developed through exposure to widely diverse
people, cultures, ideas, and viewpoints.” The Court’s references to them
suggests that the Court thinks that there are values of diversity in the
workplace, and consequently values of training a diverse student body
to participate in that workforce.

The Grutter Court observed that some of the language in the em-
ployment affirmative action cases “might be read to suggest that rem-
edying past discrimination is the only permissible justification for race-
based government action. .. . But we have never held that the only
governmental use of race that can survive strict scrutiny is remedying
past discrimination.” While focused only on higher education, the
Court’s statement suggests that the goal of diversity in the workplace
may by itself be sufficient predicate for affirmative action. I doubt that
it will be necessary to test this proposition as long as occupational pat-
terns of discrimination remain, for they are enough under existing law
to justify an affirmative action program.

If Grutter can be read as a continuing affirmation of the value of
affirmative action programs in the workplace, it clearly places con-
straints upon the nature and scope of such programs. The Grutter Court
devoted a section of its opinion (II-B) to emphasizing that the means
used to achieve diversity must be narrowly tailored. In contrast to Grut-
ter, the affirmative action program used for undergraduate admissions
at the University of Michigan (in Gratz v. Bollinger) was too mechanical
and insufficiently flexible to pass muster. The Grutter Court cited em-
ployment law cases for the proposition that the program must be drawn
narrowly—in particular, Johnson, the Title VII case. The choice of
Johnson as the relevant Title VII precedent may be significant. The
case on my watch, Weber, involved an affirmative action program in
which one out of every two positions in the apprenticeship program was
reserved for a black employee. White employees, in other words, were
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blocked out of 50 percent of the openings. In contrast, the Johnson
program called for adders to be given to woman applicants. Unlike We-
ber, there were no fixed numerical allotments, and no male applicant
was barred from consideration for any opening. The Court’s decision to
cite Johnson, and not Weber, together with its rejection of the under-
graduate affirmative action program in Gratz, may signal that the
Court will have little tolerance for an affirmative action program in the
workplace that involves fixed numbers.

At the end of her opinion in Grutter, Justice O’Connor stresses that,
as stated in some of the employment law cases, the affirmative action
program should have a termination point. Justice O’Connor says she
expects that in twenty-five years racial preferences will no longer be
necessary to further the interests approved in Grutter. This suggests
that the Court will not tolerate workplace affirmative action programs
that continue that far into the future.

I've used this space to give my own take on the implications of
Grutter for our work as labor and employment lawyers, leaving little
room to say more about Professor Hylton’s excellent paper. But I un-
derscore one point. During her speech in San Francisco, Professor Hyl-
ton pointed out that there were some two dozen employment law cases
before the Court this term, but that the number of cases involving the
National Labor Relations Act (NLRA) was a big, round zero. Shall we
pat ourselves on the back and say that because of our work as lawyers,
the Act is so settled that no more interpretation is required? Or does
the Court think the Board cases are of dwindling importance in labor
and employment law? While the Board’s work stayed beneath the
Court’s radar in 2002—2003, you will find in this issue three articles
that discuss NLRA issues, suggesting they are still of significance to
practitioners. Our other articles deal with sexual harassment issues
under Title VII and the criteria for upholding agreements to arbitrate
statutory rights. A glance at the table of contents should get your in-
terest.

Robert J. Rabin
Editor

(Editor’s Note: The full cites of the employment law cases I've men-
tioned are Grutter v. Bollinger, 123 S. Ct. 2325 (2003) (The quotations
from the amicus briefs in Grutter are found at page 2340 of that opinion,
and the quotation about past affirmative action cases is found at pages
2338-39); Gratz v. Bollinger, 123 S. Ct. 2411 (2003); Lawrence v. Texas,
123 S. Ct. 2472 (2003); Johnson v. Transportation Agency, Santa Clara
County, 480 U.S. 616 (1987); Wygant v. Jackson Bd. of Educ., 476 U.S.
267 (1986); United Steel Workers of America v. Weber, 443 U.S. 193
(1979).)
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An Analysis of the Burlington and
Faragher Affirmative Defense:
When Are Employers Liable?

Nancy R. Mansfield and Joan T. A. Gabel*

I. Introduction

After ten years of silence on the issue of sexual harassment, the
Supreme Court, in 1998, decided two landmark cases supporting a
trend toward a clearer standard for employers in sexual harassment
cases. Both Burlington Industries, Inc. v. Ellerth* and Faragher v. City
of Boca Raton? elucidated employers’ vicarious liability for their super-
visors’ and managers’ sexual harassment.? Such liability, however, is
subject to an affirmative defense that states that (1) the employer pro-
mulgated an effective sexual harassment policy/complaint system and
(2) the allegedly harassed employee failed to take advantage of the
system in place.* The Court further clarified employer liability by hold-
ing that when a supervisor’s sexual harassment leads to a tangible job
detriment, the affirmative defense is not available, resulting in strict
liability.® The Burlington and Faragher decisions emphasize employers’
obligations to deter sexual harassment in the workplace. Employers,
their insurers,® and their counsel should note the varying circuit court
trends concerning whether employers bear strict liability or whether
the two-pronged affirmative defense applies.

This article investigates how the affirmative defense has evolved
in order to ascertain what will create employers’ sexual harassment
liability post Burlington and Faragher.” In exploring this evolution, we

*Ms. Mansfield and Ms. Gabel are Associate Professors, Department of Risk Man-

agement and Insurance, Georgia State University.

. 524 U.S. 742 (1998).

. 524 U.S. 775 (1998).

. Burlington, 524 U.S. at 765; Faragher, 524 U.S. at 807-08.

. See Faragher, 524 U.S. at 807; Burlington, 524 U.S. at 765.

. See Faragher, 524 U.S. at 807; Burlington, 524 U.S. at 766.

. Joan Gabel, Nancy Mansfield et al., Evolving Conflict Between Standards for Em-
ployment Discrimination Liability and the Delegation of that Liability: Does Employment
Practices Liability Insurance Offer Appropriate Risk Transference?, 4 U. PA. J. LAB. &
Ewmp. L. 1 (2001).

7. Circuit court decisions addressing Burlington and Faragher include Barrett v.
Applied Radiant Energy Corp., 240 F.3d 262 (4th Cir. 2001); Gentry v. Export Packaging
Co., 238 F.3d 842 (7th Cir. 2001); O’'Rourke v. City of Providence, 235 F.3d 713 (1st Cir.
2001); Star v. West, 237 F.3d 1036 (9th Cir. 2001); Madray v. Publix Supermarkets, Inc.,
208 F.3d 1290 (11th Cir. 2000); White v. New Hampshire Dep’t of Corrections, 221 F.3d
254 (1st Cir. 2000); Brown v. Perry, 184 F.3d 388 (4th Cir. 1999); Caridad v. Metro-North

O W
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first give context to the history of sexual harassment law that culmi-
nated in the standard set forth in Meritor Savings Bank, FSB v. Vin-
son.® We then investigate the most recent Supreme Court standard for
employers post Meritor pioneered in Burlington and Faragher. Next,
we examine the federal courts’ analysis after Burlington and Faragher,
which addresses when an employer may successfully avoid sexual ha-
rassment liability and when an employer will be strictly liable. Finally,
we explore the practical consequences of this precedent.

II. Evolution of Employer’s Liability Prior to Meritor

In Title VII Congress addressed the specific issue of workplace dis-
crimination.® In Griggs v. Duke Power Company,'® the Court held that
Title VII forbids both practices adopted with a discriminatory motive
and also neutral practices that have a discriminatory effect on minor-
ities and women.!?

Congress built upon the Griggs decision when it passed the Civil
Rights Act (CRA) of 1991.'2 The CRA of 1991 emphasized the deterrent
effect of financial liability by providing compensatory and punitive
damages for disparate treatment lawsuits brought by private plain-
tiffs.1® Congress created “Title VII’s remedial scheme to provide mon-
etary damages for intentional gender and religious discrimination.

Commuter R.R., 191 F.3d 283 (2d Cir. 1999); Durham Life Ins. Co. v. Evans, 166 F.3d 139
(38d Cir. 1999); Greene v. Dalton, 164 F.3d 671 (D.C. Cir. 1999); Indest v. Freeman Deco-
rating, Inc., 164 F.3d 258 (5th Cir. 1999); Montero v. Agco Corp., 192 F.3d 856 (9th Cir.
1999); Shaw v. Autozone, Inc., 180 F.3d 806 (7th Cir. 1999); Watts v. Kroger Co., 170 F.3d
505 (5th Cir. 1999); Phillips v. Taco Bell Corp., 156 F.3d 884 (8th Cir. 1998).

8. 477 U.S. 57, 72 (1986).

9. See generally MICHAEL J. ZIMMER ET AL., CASES AND MATERIALS ON EMPLOYMENT
DISCRIMINATION 85—86 (2000) (defining and explaining Title VII). Title VII provides:

It shall be an unlawful employment practice for an employer (1) to fail or
refuse to hire or to discharge any individual, or otherwise to discriminate
against any individual with respect to his compensation, terms conditions, or
privileges of employment because of such individual’s race, color, religion, sex
or national origin.

42 U.S.C. § 2000e-2(a) (1994); see EEOC No. 915.002, June 18, 1999, Enforcement Guid-
ance: Vicartous Employer Liability for Unlawful Harassment by Supervisors, available
at http://www.eeoc.gov/docs/harassment.html (last visited Apr. 23, 2003) [hereinafter,
EEOC Guidance] (stating that while Title VII and related legislation purports to remedy
discrimination, “their primary purpose is to prevent violations”); id. § I.

10. 401 U.S. 424 (1971).

11. Id. at 432.

12. PusB. L. No. 102-166, 105 Stat. 1071 (1991) (codified at 42 U.S.C. § 2000e et seq.).

13. See id. Among the stated motivations driving the Act’s passage was “the need to
overturn Price Waterhouse [v. Hopkins],” 490 U.S. 228 (1989), which Congress believed
had severely undercut Title VII’s effectiveness. See H.R. REp. No. 102—40(I) at 45 (1991).
In Price Waterhouse, the Supreme Court held that an employer who made an employment
decision that was based on discrimination could escape liability if it could prove that it
would have made the same decision in the absence of discrimination. See Price Water-
house, 490 U.S. at 258. This holding undermined Title VII’s intent to completely eliminate
intentional discrimination.
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Monetary damages simply raise the cost of an employer’s engaging in
intentional discrimination, thereby providing employers with addi-
tional incentives to prevent intentional discrimination in the workplace
before it happens.”*

Following Congress’s emphasis on employer liability, cases inter-
preting Title VII have evolved to motivate employers to curb wrongful
behavior.'® Courts quickly recognized that “quid pro quo” sexual ha-
rassment—the demanding of sex as a condition for receiving job bene-
fits—violated Title VII.!® Recognition of quid pro quo causes of action
represented only a small step in the law’s evolution, however. Meritor
offered a new analysis when it used agency principles to develop a vi-
carious liability standard.!” In addition, the Meritor Court held that
Title VII encompassed “hostile work environment” harassment.'®

(Because of the Meritor Court’s incorporation of vicarious liabil-
ity, however, lower courts developed differing standards for employer
liability based on differing interpretations of agency principles.)

14. H.R. REP. No. 102-40(I) at § XI (1991) (minority views of Reps. Bill Goodling,
E. Thomas Coleman, Steve Gunderson, Harris W. Fawell, Cass Ballenger, Susan Moli-
nari, Bill Barrett, John A. Boehner).

15. See, e.g., City of Riverside v. Rivera, 477 U.S. 561 (1986); Burlington, 524 U.S.
742; Faragher, 524 U.S. 775. In recognizing sexual harassment as Title VII discrimina-
tion, the Court has relied, among other principles, on the power theory represented in
the writing of Catherine MacKinnon and others. See, e.g., CATHERINE MACKINNON, SEX-
UAL HARASSMENT OF WORKING WOMEN 57-99 (1979). Such theories asserted that women
are treated differently as a group because they lack equal power to men, and that sexual
harassment perpetuates the power imbalance. MacKinnon therefore defined sexual ha-
rassment as “the unwanted disposition of sexual requirements in the context of a rela-
tionship of unequal power.” Id.; see also, Joanna P. L. Mangum, Note, Wrightson v. Pizza
Hut of America, Inc.: The Fourth Circuits “Simple Logic” of Same-Sex Sexual Harassment
Under Title VII, 76 N.C. L. REv. 306, 320 (1997).

16. See Ellen Frankel Paul, Sexual Harassment as Sex Discrimination: A Defective
Paradigm, 8 YALE L. & PoL’y REV. 333-36 (1990).

17. See Meritor, 477 U.S. at 70—72 (relying upon Restatement (Second) of Agency
§ 219 (1958), which states:

(1) A master is subject to liability for the torts of his servants committed while
acting in the scope of their employment.
(2) A master is not subject to liability for the torts of his servants acting out-
side the scope of their employment, unless:
(a) the master intended the conduct or the consequences, or
(b) the master was negligent or reckless, or
(c) the conduct violated a non-delegable duty of the master, or
(d) the servant purported to act or to speak on behalf of the principal and
there was reliance upon apparent authority, or he was aided in accom-
plishing the tort by the existence of the agency relation.

18. See Meritor, 477 U.S. at 67. Hostile work environment harassment occurs when
harassing conduct “unreasonably interfere[s] with an individual’s work performance or
creat[es] an intimidating, hostile, or offensive working environment.” Paul, supra note
16, at 334 (quoting Equal Employment Opportunity Commission Guidelines on Discrim-
ination Because of Sex, 29 C.F.R. § 1604.11(a) (1990)). The Meritor Court held that to
establish a hostile working environment claim, harassment must be severe and perva-
sive. See Meritor, 477 U.S. at 67.
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Inevitably, even courts using similar analyses reached conflicting
conclusions.

IIl. The Burlington and Faragher Standard of Employer

Liability

In Burlington and Faragher, both decided on the same day, the
Supreme Court attempted to resolve some of the post-Meritor disparity
over the standard for employer liability.!® The Court stated that the
terms “quid pro quo” and “hostile environment” were not controlling
for purposes of determining employer liability.2> The Court reasoned
that the determinative factor was whether or not a “tangible employ-
ment action” took place.?! Where there was not such a tangible em-
ployment action, the employer could raise an affirmative defense.??
However, if a tangible employment action occurred, the defense would
be unavailable.??

A. Burlington Industries, Inc. v. Ellerth

Kimberly Ellerth, a former employee of Burlington Industries,
claimed she was sexually harassed by one of her supervisors when he
made offensive sexual remarks and touched her inappropriately.* Al-
though the offensive remarks were continual, the threats never mani-
fested. Ellerth, in fact, received a promotion during her employment.?5
Ellerth also did not notify higher management of the wrongful behavior

19. Burlington, 524 U.S. at 752—53; Faragher, 524 U.S. at 780.

20. Burlington, 524 U.S. at 754. The Supreme Court stated, “cases based on threats
which are carried out are referred to often as quid pro quo cases, as distinct from both-
ersome attentions or sexual remarks that are sufficiently severe or pervasive to create a
hostile work environment.” Id. at 751 (emphasis in original). The Court also noted that
the terms “quid pro quo” and “hostile work environment” do not appear in Title VII. Id.
at 752. The Court noted that when used in Meritor, the terms served a specific and limited
purpose: “to instruct that Title VII is violated by either explicit or constructive alterations
in the terms or conditions of employment and to explain the latter must be severe or
pervasive.” Id.

21. Burlington, 524 U.S. at 753-54; Faragher, 524 U.S. at 807. The Court stated:

To the extent . . . [that the terms] illustrate the distinction between cases in-
volving a threat which is carried out and offensive conduct in general, the
terms are relevant. ... When a plaintiff proves that a tangible employment
action resulted from a refusal to submit to a supervisor’s sexual demands, he
or she establishes that the employment decision itself constitutes a change in
the terms and conditions of employment that is actionable under Title VII.
For any sexual harassment preceding the employment decision to be action-
able, however, the conduct must be severe or pervasive.

Burlington, 524 U.S. at 753—54.

22. Burlington, 524 U.S. at 765; Faragher, 524 U.S. at 807; see infra notes 24—41
and accompanying text.

23. Burlington, 524 U.S. at 754; Faragher, 524 U.S. at 807.

24. Burlington, 524 U.S. at 747-49.

25. Id. at 748.
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even though she knew of the employer’s policy against sexual
harassment.?®

At the District Court level, Burlington Industries received sum-
mary judgment.?” The District Court surmised that because Ellerth did
not alert Burlington Industries of the alleged sexual harassment, Bur-
lington neither knew nor should have known of the supervisor’s con-
duct.?® Although the Seventh Circuit reversed the summary judg-
ment,?® they produced eight opinions without garnering a consensus
for a controlling rationale regarding employer liability.?°

The Supreme Court granted review and certified the question of
whether an employer has vicarious liability when a supervisor for the
company threatens an employee with adverse employment action, but
does not fulfill those threats.?! The Supreme Court’s decision first dis-
pelled contradictory lower court interpretations of Meritor: As used in
Meritor, quid pro quo and hostile work environment establish the initial
question of whether a plaintiff can prove discrimination in violation of
Title VII.32 The terms quid pro quo and hostile work environment are
useful, the Court noted, only to distinguish between situations in which
“threats are carried out and those where they are not or are absent
altogether, but beyond this they are of limited utility.”*® Quid pro quo
and hostile work environment do not appear in Title VII and, according
to the Court, should not form a standard by which to judge employer
liability.34

In fact, the Meritor Court did not use the terms quid pro quo and
hostile work environment to establish a standard for employer liability.
Lower courts following Meritor, however, began to use the terms to es-
tablish a standard by which to hold employers vicariously liable.?® The
Burlington Court, however, held plaintiffs may use quid pro quo or
hostile environment—Dbut not as the actual basis for a claim. Instead,

26. Id.

27. Ellerth v. Burlington Industries, Inc., 912 F. Supp. 1101 (N.D. I11. 1996), aff’d in
part and rev’d in part, sub nom., Jansen v. Packaging Corp. of Am., 123 F.3d 490 (7th
Cir. 1997), aff’d, 524 U.S. 742 (1998).

28. Ellerth, 912 F. Supp. at 1101.

29. Jansen, 123 F.3d at 490.

30. Id. The Seventh Circuit concluded that Ellerth’s claim could be categorized as
one of quid pro quo harassment. Id. at 494; Burlington, 524 U.S. at 750. However, they
were unsettled as to whether the standard for an employer’s liability on such a claim
should be vicarious liability or negligence. Jansen, 123 F.3d at 510.

31. Burlington, 524 U.S. at 746—47.

32. Id. at 753.

33. Id. at 751.

34. Id. at 752.

35. Id. at 752-53 (citing Davis v. Sioux City, 115 F.3d 1365, 1367 (8th Cir. 1997);
Nichols v. Frank, 42 F.3d 503, 513—14 (9th Cir. 1994); Bouton v. BMW of N. Am., Inc., 29
F.3d 103, 106—07 (3d Cir. 1994); Sauers v. Salt Lake County, 1 F.3d 1122, 1127 (10th Cir.
1993); Kauffman v. Allied Signal, Inc., 970 F.2d 178, 185—-86 (6th Cir. 1992), cert. denied,
506 U.S. 1041 (1992); Steele v. Offshore Shipbuilding, Inc., 867 F.2d 1311, 1316 (11th Cir.
1989)).
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plaintiffs must now prove “that a tangible employment action resulted
from a refusal to submit to a supervisor’s sexual demands [in order to
establish] that the employment decision itself constitutes a change in
the terms and conditions of employment.”3¢

The Court noted that “[e]very Federal Court of Appeals to have
considered the question has found vicarious [employer] liability when
a discriminatory act results in a tangible employment action.”?” Be-
cause a supervisor acts with the authority of the company and
“[t]Jangible employment actions fall within the special province of the
supervisor” subject to possible review by higher-level supervisors, em-
ployer liability attaches when a tangible employment action is taken
by a supervisor against a subordinate.?®

In the absence of tangible employment action, however, application
of the strict liability standard does not occur. When no tangible em-
ployment action takes place, the employer may utilize a two-pronged

36. Burlington, 524 U.S. at 753-54. Beyond such a limited use of the terms, the
Court found that the general common law of agency will guide findings of vicarious lia-
bility. Id. at 754—55 (noting that even though it made significant amendments to Title
VII after Meritor, Congress did not alter that case’s holding that agency principles should
guide employer liability). See id. at 764. The Court examined section 219 of the Restate-
ment, which is detailed in note 17, supra. The Court noted that the negligence standard
under section 219(2)(b) of the Restatement—wherein an employer is liable even if it knew
or should have known about the conduct and failed to stop it—*“sets a minimum standard
for employer liability under Title VIL.” Id. at 758—59. Because Ellerth argued that em-
ployers should be vicariously liable for supervisors’ acts, however, the Court examined
section 219(2)(d). Id. Section 219(2)(d) imposes “vicarious liability for intentional torts
committed by an employee when the employee uses apparent authority (the apparent
authority standard), or when the employee ‘was aided in accomplishing the tort by the
existence of the agency relation.”” Id. Reasoning that the apparent authority standard is
relevant “where the agent purports to exercise a power which he or she does not have,
as distinct from where the agent threatens to misuse actual power,” the Court found
apparent authority analysis inappropriate unless “it is alleged there is a false impression
that the actor was a supervisor, when he in fact was not.” Id. at 759. Therefore, the Court
found that the “aided in the agency standard” was the proper analysis when a party seeks
to impose vicarious liability based on an agent’s misuse of delegated authority. See id. at
760. The Court further considered the issue of vicarious liability using the “aided in the
agency standard” and found that the standard requires the “existence of something more
than the employment relation itself.” Id. at 760. Without more, an employer would be
subject to vicarious liability not only for all supervisor harassment, but also for all co-
worker harassment. Id. Such a finding would be contrary not only to the general rule
that sexual harassment by a supervisor is not automatically within the scope of employ-
ment and attributable to an employer but to the holding in Meritor and to the precedent
that establishes a negligence standard for co-worker harassment. See id. (citing Mc-
Kenzie v. I11. Dept. of Transp., 92 F.3d 473, 480 (7th Cir. 1996) (sex discrimination); Blan-
kenship v. Parke Care Ctrs., Inc., 123 F.3d 868, 872 (6th Cir. 1997), cert. denied, 522 U.S.
1110 (1998) (sex discrimination); Daniels v. Essex Group, Inc., 937 F.2d 1264, 1273 (7th
Cir. 1991) (race discrimination); 29 C.F.R. § 1604.11(d) (1997) (“knows or should have
known” standard of liability for cases of harassment between “fellow employees”)); see
also Fleenor v. Hewitt Soap Co., 81 F.3d 48, 50 (6th Cir. 1996), cert. denied, 519 U.S. 863
(1996).

37. Burlington, 524 U.S. at 760.

38. Id. at 762.
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affirmative defense to preclude both liability and damages.? In recog-
nition of Title VII's goal of encouraging anti-harassment policies and
grievance mechanisms,*’ the affirmative defense has two elements:
“(a) that the employer exercised reasonable care to prevent and correct
promptly any sexually harassing behavior, and (b) that the plaintiff
employee reasonably failed to take advantage of any preventative or
corrective opportunities provided by the employer or to avoid harm
otherwise.”*!

B. Faragher v. City of Boca Raton

Faced with similar claims, the Court adopted the same holding in
Faragher as in Burlington.*? In Faragher, the Court held that “an em-
ployer is vicariously liable for actionable discrimination caused by a
supervisor, but subject to an affirmative defense”*® that looks at the
reasonable care exercised to prevent any sexually harassing behavior
as well as the employee’s failure to adequately take advantage of pre-
ventative or corrective opportunities.**

Beth Ann Faragher worked as a part-time summer lifeguard for
the Boca Raton Parks and Recreation Department.?® She had three
immediate supervisors, two of whom she alleged created a “sexually
hostile atmosphere.”*® Faragher brought an action against the city and
the two supervisors, alleging that the two supervisors repeatedly sub-
jected her to uninvited touching, lewd remarks, and offensive speech.*’
She further claimed that one supervisor said that he would never pro-
mote a woman to the rank of lieutenant and that another said, “‘[d]ate
me or clean the toilets for a year.””*® The City had a sexual harassment
policy but they failed to disseminate it among the employees.*®

The district court concluded that the supervisors’ conduct altered
the conditions of Faragher’s employment and constituted an abusive
working environment.’® The court ruled in favor of employer liability
under traditional agency principles because the supervisors were act-
ing as agents when they committed the harassing acts.5* A panel of the
Eleventh Circuit Court of Appeals reversed the judgment against the
city, ruling that the supervisors were not acting within the scope of their

39. Id. at 765.

40. Id. at 764.

41. Id. at 765.

42. Faragher, 524 U.S. at 780.

43. Id.

44. Id.

45. Id.

46. Id.

47. Id.

48. Id. at 780.

49. Id. at 782.

50. Faragher v. City of Boca Raton, 864 F. Supp. 15652, 1562 (S.D. Fla. 1994), aff’d
in part, rev’d in part, 111 F.3d 1530 (11th Cir. 1997) (en banc), rev’d, 524 U.S. 775.

51. Id. at 1564.
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employment when they engaged in the harassment.5? In a seven to five
en banc decision, the full court of appeals adopted the panel’s conclu-
sion.5?

The Supreme Court disagreed.’* The Court reiterated Meritor’s
dictate that general agency principles determine employer liability.5®
Meritor’s holding that an employer is not automatically liable for ha-
rassment by a supervisor remained intact. The Faragher Court, none-
theless, recognized the tension between the new vicarious liability rule
and Meritor.®® The Court offered two alternatives to alleviate the ten-
sion, “one being to require proof of some affirmative invocation of that
authority by the harassing supervisor, the other being to recognize an
affirmative defense to liability in some circumstances, even when a su-
pervisor has created the actionable environment.”?

Burlington and Faragher therefore promulgate a new rule of lia-
bility: An employer is subject to strict vicarious liability for a supervi-
sor’s sexual harassment when tangible employment action is taken
against an employee.?® When no tangible employment action is taken,
an employer may raise a two-pronged affirmative defense to liability
and to damages.?® The first prong addresses whether “the employer
exercised reasonable care to prevent and correct promptly any sexually
harassing behavior.”®° The second prong requires that the “plaintiff em-
ployee unreasonably failed to take advantage of any preventative or
corrective opportunities provided by the employer or to avoid harm oth-
erwise.”®! In order to understand this new rule of liability, however, one
must examine cases that have interpreted it.

IV. When Is the Employer Liable Post Burlington and

Faragher?

Many circuit courts have addressed the issue of employer liability
in sexual harassment cases post Burlington and Faragher. Because
Burlington and Faragher “largely eliminated the distinction between
hostile working environment claims and quid pro quo claims,”®? the

52. Faragher, 111 F.3d at 1538.

53. Id. at 1534-35.

54. Faragher, 524 U.S. at 775.

55. Id. at 800. The Faragher Court concluded that harassment by supervisors should
be considered outside the scope of employment because otherwise such harassment would
also be within the scope of co-employees’ employment, rendering vicarious liability rather
than negligence the standard for co-employee harassment. Id.

56. Id. at 794-95.

57. Id. at 804.

58. Id. at 808.

59. Id. at 807.

60. Id.

61. Id.

62. Hurley v. Atlantic City Police Dep’t, 174 F.3d 95, 120 (3d Cir. 1999) (emphasis
in original). For example, the Fifth Circuit in Watts v. Kroger Co., 170 F.3d 505 (5th Cir.
1999), noted that after Burlington and Faragher, attaching either the quid pro quo or
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courts now have a new standard with its own uncertainties. For in-
stance, what constitutes a tangible employment action? On the other
hand, if there is no tangible employment action, does liability attach to
the employer? To begin to answer these questions we will analyze how
circuit courts have addressed these issues.

A. What Constitutes a Tangible Employment Action?

According to the Burlington Court, a tangible employment action
is “a significant change in employment status, such as hiring, firing,
failing to promote, reassignment with significantly different responsi-
bilities, or a decision causing a significant change in benefits.”®3 In
many cases, applying this definition to the facts has been noncontrov-
ersial.’* EEOC Guidance offers further assistance by providing exam-
ples, which include

¢ hiring and firing;

» promotion and failure to promote;

* demotion;

» undesirable reassignment;

+ a decision causing a significant change in benefits;
» compensation decisions; and

+ work assignment.5®

Issues concerning the sufficiency of the negative action, construc-

hostile environment label to the claim “in a sense prejudges the result,” and reasoned
that “it is more accurate to generically describe the claim as one of sexual harassment,
and wait until deciding” whether or not a tangible employment action exists before la-
beling the claim. Id. at 509 n.2.

63. Burlington, 524 U.S at 761; see EEOC Guidance, supra note 9 § IV.B (defining
tangible employment action as “a significant change in employment status” and providing
characteristics of a tangible employment action as:

1. A tangible employment action is the means by which the supervisor brings
the official power of the enterprise to bear on subordinates, as demon-
strated by the following:

* it requires an official act of the enterprise;

it usually is documented in official company records;

it may be subject to review by higher level supervisors; and

it often requires the formal approval of the enterprise and use of its in-

ternal processes.

2. A tangible employment action usually inflicts direct economic harm.

3. A tangible employment action, in most instances, can only be caused by a
supervisor or other person acting with the authority of the company.).

64. Watson v. Norton, 10 Fed. Appx. 669, 678 (10th Cir. 2001) (finding that a mere
inconvenience such as increasing a teacher’s commute to school is not an adverse em-
ployment action); Durham Life Ins. Co. v. Evans, 166 F.3d 139, 153-54 (3d Cir. 1999)
(holding that taking away an employee’s office, dismissal of employee’s secretary, and
stealing employee’s files is unequivocally a tangible employment action); Forshee v. Wa-
terloo Industries, Inc., 178 F.3d 527, 530 (8th Cir. 1999) (finding that when evidence shows
that an employee is subsequently fired for refusing a manager’s sexual advances, such
termination is a tangible employment action).

65. EEOC Guidance, supra note 9, § IV.B.



116 19 THE LABOR LAWYER 107 (2003)

tive discharge and causation, however, have tested this definition of
tangible employment action.%®

1. Cases Addressing Sufficiency of Adverse Employment Action

In Mallison-Montague v. Podnick,%” the Tenth Circuit addressed
whether a change in benefits is a tangible employment action. The
plaintiffs alleged that their supervisor began making blatant sexual
advances shortly after hiring them.%® The plaintiffs were loan officers
whose salaries included both base pay and commissions for closed
loans.®® When they refused their supervisor’s advances, the plaintiffs
claimed that the supervisor refused to provide leads, training, and loan
approval.”® The plaintiffs’ commissions declined as did their bonuses
and salary.”* The court found that such behavior resulted in a tangible
employment action.”

On the other hand, in Watts v. Kroger Company,” the Fifth Circuit
recognized that not all actions taken against an employee rise to the
level of tangible employment actions.” The plaintiff, a Kroger em-
ployee, complained that her supervisor harassed her.”> She reported
the harassment to the store manager, who allegedly asked the super-
visor to stop.”® The plaintiff claimed the supervisor retaliated by chang-
ing her schedule, which precluded her from working at her second job.””
The Fifth Circuit concluded that “[slimply changing one’s work sched-
ule is not a change in . . . employment status. Neither is expanding the
duties of one’s job as a member of the produce department to include
mopping the floor, cleaning the chrome in the produce department, and
requiring . . . check[s] with [a] supervisor before taking breaks.””® The
Fifth Circuit accordingly found that Kroger could use the affirmative
defense because the changes in work schedule and job duties were not
a significant change in employment status so as to constitute a tangible
employment action.”

The cases addressing the sufficiency of an employment action do
not yet reveal specific parameters for what constitutes a tangible em-

66. See, e.g., Watts, 170 F.3d 505, 512; Mallison-Montague v. Pocrnick, 224 F.3d 1224,
1231 (10th Cir. 2000); Frederick v. Sprint/United Mgmt. Co., 246 F.3d 1305, 1311-12
(11th Cir. 2001).

67. 224 F.3d 1224 (10th Cir. 2000).

68. Id. at 1227.

69. Id. at 1226.

70. Id. at 1227.

71. Id.

72. Id. at 1229.

73. 170 F.3d at 505 (5th Cir. 1999).

74. Id. at 510.

75. Id.

76. Id. at 508.

77. Id.

78. Id. at 510.

79. Id.
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ployment action. Mere inconvenience appears insufficient unless the
inconvenience affects the plaintiff’s income.

2. Cases Addressing Constructive Discharge

Another issue left unanswered post-Burlington and Faragher re-
lates to whether courts should consider constructive discharge a tan-
gible employment action. Courts have traditionally treated construc-
tive discharge as an actual discharge—which is a tangible employment
action.®? The Burlington court explicitly stated that constructive dis-
charge is a tangible employment action,® but circuit courts that have
addressed this issue are split.

The Third Circuit has held that constructive discharge is a tangible
employment action.®? In Durham Life Ins. Co. v. Evans,?® the court
found that the plaintiff resigned due to humiliating and sexist remarks,
the removal of the plaintiff’s office, and the disappearance of the plain-
tiff’s files.3* The court ruled that the resignation was a constructive
discharge that constituted a tangible employment action, thereby bar-
ring the employer’s use of the affirmative defense.®®

80. Jackson v. Arkansas Dep’t of Educ., Vocational and Technical Educ. Div., 272
F.3d 1020, 1026-27 (8th Cir. 2001) (finding that constructive discharge constitutes a
tangible employment action); Cherry v. Menard, Inc., 101 F. Supp. 2d 1160, 1171-74(N.D.
Towa 2000).

81. Burlington, 524 U.S. at 760—61 (stating that “[a] tangible employment action
constitutes a significant change in employment status, such as hiring, firing, failing to
promote, reassignment with significantly different responsibilities, or a decision causing
a significant change in benefits”).

82. See Durham Life Ins. Co. v. Evans, 166 F.3d 139, 149 (3d Cir. 1999) (finding that
when sexual harassment and a hostile working environment were so pervasive as to leave
the plaintiff no choice but to quit her job, such constructive discharge is tantamount to
a tangible employment action).

83. Id. at 139.

84. Id. at 144.

85. Id. at 155; see also White v. New Hampshire Dep’t of Corr., 221 F.3d 254, 261—
62 (1st Cir. 2000) (finding that when the plaintiff was removed from her unit, she was
constructively discharged, thereby disallowing the employer’s use of the affirmative de-
fense). Similarly, district courts in Kansas (Lintz v. American Gen. Fin., Inc., 50 F. Supp.
2d 1074, 1083 (D. Kan. 1999)) (holding that if an employee’s work conditions were intol-
erable and she had no other choice but to quit, then the employee can claim she was
constructively discharged), Georgia (Jones v. USA Petroleum Corp., 20 F. Supp. 2d 1379,
1385 (S.D. Ga. 1998)) (incorporating the Ellerth affirmative defense as part of a more
stringent constructive discharge analysis), and Texas (Landgraf v. USI Film Products,
968 F.2d 427, 429 (5th Cir. 1992)) (holding that to establish constructive discharge, plain-
tiff must prove that her working conditions were so difficult or unpleasant that a rea-
sonable person in her shoes would have felt compelled to resign) have ruled that con-
structive discharge is a tangible employment action. See also Kohler v. Inter-Tel
Technologies, 244 F.3d 1167 (9th Cir. 2001). In Kohler, the Ninth Circuit declined to decide
the issue of whether a constructive discharge constitutes a tangible employment action.
Id. at 1168. The plaintiff alleged that her supervisor sexually harassed her during the
entire period of her four-month employment by making unwelcome sexual remarks, ad-
vances, and physical contact. Id. at 1168. The plaintiff soon quit as a result of the sexual
harassment and claimed that her constructive discharge was a tangible employment
action. Id. at 1169. The court found a lack of causation and, therefore, did not
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In direct opposition to the Third Circuit, the Second Circuit in Car-
idad v. Metro-North Commuter R.R.%% allowed an employer to assert
the affirmative defense, despite finding the employer constructively
discharged its employee.®” The court noted that the Supreme Court
focused on the following language of the Restatement (Second) of
Agency in determining when an employer may be held strictly liable
for the discriminatory acts of its supervisory employees: “‘[a] master is
not subject to liability for the torts of his servants acting outside the
scope of their employment, unless: . . . (d) the servant . . . was aided in
accomplishing the tort by the existence of the agency relation.””®® Thus,
the requirement of a tangible employment action by a harassing su-
pervisor only imposes employer liability, without the possibility of an
affirmative defense, where the employer is implicated in the harm vis-
ited upon the employee by his or her supervisor:

The supervisor has been empowered by the company as a distinct

class of agent to make economic decisions affecting other employees

under his or her control . . . A tangible employment decision requires

an official act of the enterprise, a company act . . . For these reasons,

a tangible employment action taken by the supervisor becomes for

Title VII purposes the act of the employer . . . Co-workers, as well as

supervisors, can cause the constructive discharge of an employee.

And, unlike demotion, discharge, or similar economic sanctions, an

employee’s constructive discharge is not ratified or approved by the

employer.®®

Not only did the Caridad court rely on the Supreme Court’s inter-
pretation of the Restatement, it also relied on the Supreme Court’s
definition of tangible employment action.’® The Supreme Court defined
tangible employment action as “a significant change in employment
status, such as hiring, firing, failing to promote, reassignment with

address whether a constructive discharge was tantamount to a tangible employment
action and has left the issue open. Id. at 1176.

86. 191 F.3d 283 (2d Cir. 1999).

87. Id. at 283; see also Schoiber v. Emro Mktg. Co., No. 95-C-5726, 1999 WL 825275
at *6 (N.D. I1l. Sept. 21, 1999) (holding that the plaintiff was not constructively discharged
and reserving analysis of constructive discharge as a tangible employment action); Al-
berter v. McDonald’s Corp., 70 F. Supp. 2d 1138, 1147 (D. Nev. 1999) (holding that even
though the employee resigned and was constructively discharged, such a discharge was
not a tangible employment action); Desmarteau v. City of Wichita, Kansas, 64 F. Supp.
2d 1067, 1079 (D. Kan. 1999) (finding that tangible actions of the supervisor would log-
ically exclude actions that are only constructively attributed to him and therefore the
affirmative defense is still available); EEOC v. Barton Protective Services, 47 F. Supp. 2d
57,60 (D.D.C. 1999) (stating that even if a claim of constructive discharge was substan-
tiated, such a finding would not preclude the use of the affirmative defense on behalf of
the employer); Powell v. Morris, 37 F. Supp. 2d 1011, 1019 (S.D. Ohio 1999) (holding that
even though an employee suffered a constructive discharge, such a discharge was not
meant to be a tangible employment action and the employer is not barred from asserting
the affirmative defense).

88. Caridad, 191 F.3d at 294.

89. Id.

90. See id. at 294-95.
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significantly different responsibilities, or a decision causing a signifi-
cant change in benefits.”! The Supreme Court omitted constructive
discharge from its list of behaviors that constitute tangible employment
actions.”? This omission is noteworthy, particularly since Ellerth her-
self claimed, inter alia, constructive discharge.??

3. Cases Addressing Causation between the Employment Action

and the Harassment

As with constructive discharge, issues of causation may or may not
allow the employer access to the affirmative defense. The EEOC main-
tains that a strong inference of discrimination will arise whenever a
harassing supervisor undertakes or has significant input into a tangi-
ble employment action affecting the victim,”* because it can be “as-
sume[d] that the harasser ... could not act as an objective, non-
discriminatory decisionmaker with respect to the plaintiff.”®® Despite
this presumption, in Frederick v. Sprint / United Management Co.%% the
plaintiff alleged that her supervisor would stare at her, “look her up
and down, and blow kisses at her.”” Soon after this behavior began,
the plaintiff filled out several unsuccessful transfer requests.?® She also
claimed that she applied for a promotion that she did not receive.?

Although the employer had an established sexual harassment pol-
icy, the plaintiff never complained to any of the people or departments
designated in the policy, nor did she take advantage of the hotline es-
tablished for such complaints.!°© When the appropriate person inde-
pendently learned of the supervisor’s harassing behavior, he investi-
gated the matter and terminated the supervisor.'%!

The district court entered judgment in favor of the employer and
the plaintiff appealed.!? The Eleventh Circuit considered whether
there had been an adverse tangible employment action sufficient to
render the Burlington /| Faragher defense unavailable.'? The court rec-
ognized that the plaintiff “need not provide evidence of a direct and

91. Burlington, 524 U.S. at 761.

92. Caridad, 191 F.3d at 294-95.

93. Id. at 295; see Desmarteau, 64 F. Supp. 2d at 1079.

94. The link could be established even if the harasser was not the ultimate decision
maker. See, e.g., Shager v. Upjohn Co., 913 F.2d 398, 405 (7th Cir. 1990) (noting that
committee rather than the supervisor fired plaintiff, “but the employer was still liable
because the Committee functioned as the supervisor’s ‘cat’s paw’”), cited in Burlington,
524 U.S. at 761.

95. Llampallas v. Mini-Circuits Lab, Inc., 163 F.3d 1236, 1247 (11th Cir. 1999).

96. 246 F.3d 1305 (11th Cir. 2001).

97. Id. at 1309.

98. Id.

99. Id.

100. Id. at 1310. She did complain to one supervisor who “may have told her to report
her complaint to Human Resources.” Id.

101. Id.

102. Id. at 1311.

103. Id.



120 19 THE LABOR LAWYER 107 (2003)

express sexual demand to make a claim under the ‘tangible employ-
ment action’ analysis.”'** However, the court found that the plaintiff
did not “present sufficient evidence to establish any causal link be-
tween” the denial of the promotion and “the alleged harassment.”'%
The court thus found that the Burlington / Faragher defense was avail-
able to the employer.1

V. When Does the Absence of a Tangible Adverse
Employment Action Allow for the Affirmative Defense?

Employers actively pursue the affirmative defense because success
results in avoiding all liability. To make this argument, however, em-
ployers must meet their burden of proving the absence of tangible ad-
verse employment action. The court must then determine whether the
defense is satisfied.!°” The affirmative defense has two prongs: first,
the employer must exercise reasonable care to prevent and correct
promptly any sexually harassing behavior, and second, the employer
must show the plaintiff employee did not reasonably take advantage of
any preventive or corrective opportunities the employer provides or to
avoid harm otherwise.%®

The Burlington Court proposed that the affirmative defense was
appropriate because if employers and employees fulfill their respective
obligations, harassment is unlikely to occur in the first place.!’® An
effective complaint procedure, according to the Court, encourages em-
ployee reports early enough for an employer to intervene before liability
arises.110

A. Prong One: The Employer Exercised Reasonable Care to
Prevent and Promptly Correct Any Sexual Harassment
With regard to the first prong, the employer’s obligation to pre-
vent harassment largely rests on the implementation of an anti-

104. Id. (citing Llampallas v. Mini-Circuits Lab, Inc., 163 F.3d 1236, 1246 (11th Cir.
1998)) (“explaining that one can establish a tangible employment action claim with less
than direct statements which allow ‘inferences [to be] drawn from the observable facts’”).

105. Id. at 1312.

106. Id. at 1316.

107. The affirmative defense has its limits. Courts generally have declined to extend
the affirmative defense to other circumstances or claims. See Lintz v. American Gen. Fin.,
Inc., 50 F. Supp. 2d 1074, 1081 (D. Kan. 1999) (declining to extend the Burlington/
Faragher affirmative defense to a claim attempting to hold an employer liable under a
negligence theory); Laroche v. Denny’s, Inc., 62 F. Supp. 2d 1375, 1384 n.14 (S.D. Fla.
1999) (declining to extend the affirmative defense to public accommodation cases).

108. Burlington, 524 U.S. at 765.

109. Id.

110. Id. See contra EEOC Guidance, supra note 9, § V.B stating that liability can
arise despite the exercise of reasonable care by both employer and employee because of
the vicarious liability standard.



Analysis of the Burlington and Faragher Affirmative Defense 121

discrimination policy.'!! Many district''? and circuit courts!'® have
found that when an employer has (1) an anti-harassment policy, (2) an
accompanying complaint procedure, and (3) evidence of reasonable ef-
forts to investigate all sexual harassment grievances, those employers,
indeed, satisfy the first prong of the affirmative defense. Circuit courts
also take into account whether

+ the employer distributed the anti-harassment policy;'*
+ there are in-service training segments on sexual harassment;!*®

111. See Faragher, 524 U.S. at 808; see EEOC Guidance, supra note 9, § V.C (indi-
cating that while anti-harassment policies are the most direct way to satisfy the first
prong, the employer can on a case-by-case basis demonstrate the exercise of reasonable
care in other ways).

112. New Hampshire Dep’t of Corr. v. Butland, 797 A.2d 860, 863 (N.H. 2002) (find-
ing that the employer’s corrective measures were both prompt and appropriate where
the employer began its investigation the same day that the employee filed her written
complaint); Arnold v. Yale New Haven Hosp., 213 F. Supp. 2d 142, 148 (D. Conn. 2002)
(holding that an employer meets the first prong of the affirmative defense when the
employer has a written anti-sexual harassment policy that provides for specific complaint
procedures); Smith v. American Int’l Group, No. 01 Civ. 1652, 2002 U.S. Dist. LEXIS
7472, at ¥20—-*21. (S.D.N.Y. Apr. 26, 2002) (holding when an employee receives an em-
ployee handbook with a sexual harassment policy and a specific grievance procedure, the
employer meets the first prong of the affirmative defense); Church v. Maryland, 180 F.
Supp. 2d 708, 736 (D. Md. 2002) (noting that when an agency implemented its anti-
harassment policy as soon as it learned of the harassment, and took sufficient remedial
action, there is sufficient evidence that the first prong of the affirmative defense is met);
Roelen v. Akron Beacon Journal, 199 F. Supp. 2d 685, 693—94 (N.D. Ohio 2002) (holding
that when an employer has a sexual harassment policy in place and passes out the written
policy with every paycheck, there is sufficient evidence that the employer will prevail
with respect to the first prong of the affirmative defense).

113. Leopold v. Baccarat, Inc., 239 F.3d 243, 245 (2d Cir. 2001) (where the company
does have a policy against sexual harassment as well as an accompanying grievance
procedure, the first prong is met); Caridad, 191 F.3d at 295 (noting that having a policy
in place is not dispositive, but when there is evidence that the employer endeavored to
investigate and remedy the harassment in conjunction with the existence of a policy, it
meets the first prong of the affirmative defense); Brown v. Perry, 184 F.3d 388, 396 (4th
Cir. 1999) (stating that the first prong of the affirmative defense is satisfied when an
anti-harassment policy is in place and efforts are made to deter harassment); Wyatt v.
Hunt Plywood Co. Inc., 297 F.3d 405, 413 (5th Cir. 2002) (holding that an employer does
satisfy the first prong of the affirmative defense with the implementation of an anti-
harassment policy, investigation of all complaints, and training sessions on sexual ha-
rassment); Idusuyi v. State of Tennessee, 30 Fed. Appx. 398, 403 (6th Cir. 2002) (finding
that having an anti-sexual harassment policy on the computer server, disseminated by
e-mail and posted at job sites, constitutes reasonable efforts to deter harassment); Savino
v. C.P. Hall Co., 199 F.3d 925, 932—33 (7th Cir. 1999) (finding that having a sexual ha-
rassment policy with instructions for reporting satisfies the first prong); Meadows v.
County of Tulare, No. 98—16412, 1999 U.S. App. LEXIS 21083, at *4-*5 (9th Cir. Sept. 1,
1999) (noting then when a procedure is in place, complaint procedure exists and the
employee has notice of the procedures the employer meets the first prong); Zeleya v.
Eastern and W. Hotel Corp., No. 99-16179, 2001 U.S. App. LEXIS 3492, at *4 (9th Cir.
Mar. 5, 2001) (noting that when a policy is clearly posted in English and Spanish, the
employer has met the first prong); Madray v. Publix Supermarkets, Inc., 208 F.3d 1290,
1297-98 (11th Cir. 2000) (holding that promulgating an anti-sexual harassment policy
and acting swiftly to stop the alleged harassment the first prong is sufficiently met).

114. Wyatt, 297 F.3d at 410.

115. Idusuyi, 30 Fed. Appx. at 403.
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¢ there are instructions on which individuals in the company the em-
ployees should speak with to relay possible harassment claims;!'¢

* there are restraining orders on behalf of the harassed employee;'!”
and

* the anti-harassment policies are disseminated in both English and
Spanish.!18

Despite the apparent clarity of the above list, courts have noted
situations in which the employer did not reasonably tailor their policies
to prevent or correct alleged harassment.*®

1. Did the Employer Prevent the Harassment?

With regard to prevention, in O’Rourke v. City of Providence?’ and
Gentry v. Export Packaging Company,'?! the First and Seventh Circuits
found that it is not sufficient merely to promulgate an anti-harassment
policy and provide a reporting mechanism.'?2 In O’Rourke, the plaintiff
suffered repeated supervisor harassment while working at the fire de-
partment.'?® Although the plaintiff tried to avail herself of the depart-
ment’s reporting system, she failed because the fire department did not
provide her a way of bypassing her harassing supervisor to give notice
of the misconduct.'2* The plaintiff, therefore, prevailed.'??

For much the same reasons as in O’Rourke, the Gentry Court af-
firmed a jury verdict against the employer.'26 In that case, the employer
failed to clearly designate management personnel authorized to receive
harassment reports.'?” The employer also failed to take action once the
company was made aware of sexual harassment.!28

116. Leopold, 239 F.3d at 245.

117. Brown, 184 F.3d at 392.

118. Zeleya, 2001 U.S. App. LEXIS 3492 at *4—*5; see EEOC Guidance, supra note
9, § V.C.1.b. (adding to the above list that employers should protect employee confiden-
tiality and prevent supervisory retaliation); see also EEOC Guidance, supra note 9,
§ V.C.1(e) (defining extensive fact-finding protocols).

119. O’Rourke v. City of Providence, 235 F.3d 713, 736 (1st Cir. 2001); Gentry v.
Export Packaging Co., 238 F.3d 842, 848 (7th Cir. 2001); Cadena v. Pacesetter Corp., 224
F.3d 1203, 1208-09 (10th Cir. 2000).

120. 235 F.3d at 713.

121. 238 F.3d at 842.

122. O’Rourke, 235 F.3d at 735—36; Gentry, 238 F.3d at 847 (holding that a sexual
harassment policy must provide for “effective grievance mechanisms” and therefore the
mere creation of a sexual harassment policy will not shield a company from its respon-
sibility to actively prevent sexual harassment in the workplace).

123. O’Rourke, 235 F.3d at 718.

124. Id. at 736.

125. Id.

126. Gentry, 238 F.3d at 853.

127. Id. at 847.

128. Id.
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To assist employers as they develop their policies, the EEOC pro-
vides the following examples of preventative measures:

* oral or written warning or reprimand;

* transfer or reassignment;

* demotion;

* reduction of wages;

* suspension;

¢ discharge;

* training or counseling of harasser to ensure that s/he understands
why his or her conduct violated the employer’s anti-harassment
policy; and

+ monitoring of harasser to ensure that harassment stops.'?

2. Did the Employer Correct the Harassment?

With regard to correction, in White v. New Hampshire Department
of Corrections,'®® the First Circuit again found an employer vicariously
liable for supervisor sexual harassment.'®! In this case, the Depart-
ment of Corrections failed to handle the internal investigation of clear
sexual harassment in a timely manner.'3? Such a failure precluded the
employer from meeting the first prong of the affirmative defense.!3?

Similarly, in Cadena v. Pacesetter Corp.,'** the defendant tried to
avail itself of the affirmative defense by showing that the company
provided sexual harassment training for all employees, including a vid-
eotape made for employees.!3® However, even with preventative train-
ing, the employer in Cadena could not avail itself of the first prong of
the affirmative defense.'®® In Cadena, when the plaintiff approached a
manager to complain about a certain supervisor/harasser, the manager
answered, “[t]hat’s Charlie for you” and “Charlie makes a lot of money
for the company and that’s how he operates.”'3” The Tenth Circuit held
that even though the company implemented a policy against harass-
ment, the defendant was aware of the supervisor’s inappropriate con-
duct, but did not take appropriate steps to promptly correct the situa-
tion.'® The Tenth Circuit clearly stated that promulgating a policy is
not enough; the employer must not only adequately use the policy to
prevent harassment, but also take remedial action when made aware
of harassment.

129. EEOC Guidance, supra note 9, § V.C.1.1.
130. 221 F.3d 254 (1st Cir. 2000).

131. Id. at 258.

132. Id. at 261.

133. Id.

134. 224 F.3d 1203 (10th Cir. 2000).

135. Id. at 1209-10.

136. Id. at 1209.

137. Id. at 1207-08.

138. Id. at 1209.
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To further assist employers as they develop their policies, the
EEOC provides the following examples of appropriately corrective
behavior:

* restoration of leave taken because of the harassment;

» expungement of negative evaluation(s) in employee’s personnel file
that arose from the harassment;

* reinstatement;

 apology by the harasser;

* monitoring treatment of employee to ensure that s/he is not sub-
jected to retaliation by the harasser or others in the workplace be-
cause of the complaint; and

* correction of any other harm caused by the harassment (e.g., com-
pensation for losses).'3?

B. Prong Two: The Complaining Employee Unreasonably Failed

to Take Advantage of Any Preventative or Corrective

Opportunities Provided by the Employer

To use the affirmative defense successfully, the employer not only
must show that the company exercised reasonable care to prevent and
promptly correct any sexually harassing behavior, but also that the
employee did not reasonably take advantage of any preventive or
corrective opportunities.'4® District'*! and circuit courts'*? have gen-
erally found that the employer will prevail if either (1) a reasonable
person in the employee’s position would have come forward earlier or
to a designated manager in order to prevent the harassment from
becoming more severe or (2) the employee fails entirely to report the
harassment.!4?

139. EEOC Guidance, supra note 9, § V.C.1.f.

140. See Faragher, 524 U.S. at 807; Burlington, 524 U.S. at 765.

141. Hardy v. University of Illinois, Chicago, No. 00C7639, 2002 WL 909184, at *8—
*10 (N.D. I1l. May 6, 2002) (holding an employee acted unreasonably when she waited to
report her grievance until the harassment ended, provided incomplete details about the
harassment, and failed to give complete details of the harassment until two months after
filing the grievance); Walton v. Johnson & Johnson Services, Inc., 203 F. Supp. 2d 1312,
1322—-24 (M.D. Fla. 2002) (noting that waiting three months after the first harassment
to file a grievance is unreasonable and claiming that fear of retaliation does not cure the
fact that the employee failed to take advantage of the employer’s grievance policy).

142. Leopold, 239 F.3d at 245; Brown v. Perry, 184 F.3d 388, 397 (4th Cir. 1999)
(noting that a reasonable person would not place herself in the situation to be harassed
if she could have avoided it and by doing so the employee unreasonably failed to avoid
the harm); Waits, 170 F.3d at 511; Idusuyi v. Tennessee Dep’t of Children’s Services, 30
Fed. Appx. 398, 403—04 (6th Cir. 2002); Shaw v. Autozone, Inc. 180 F.3d 806, 813 (7th
Cir. 1999); Montero v. AGCO Corp., 192 F.3d 856, 863—64 (9th Cir. 1999).

143. Hardy, 2002 WL 909184 at *8—*10 (holding an employee acted unreasonably
when she waited to report her grievance until the harassment ended, provided incomplete
details about the harassment, and failed to give complete details of the harassment until
two months after filing the grievance); Walton, 203 F. Supp. 2d at 1322—24 (noting that
waiting three months after the first harassment to file a grievance is unreasonable and
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1. Did the Employee Report in a Timely Manner to the Proper
Person?

If an employee reports harassment to people other than those spec-
ified by the employer and waits an unreasonably long period of time to
file a report following the harassment, the employer is likely to pre-
vail.1** Where an employer’s grievance policy for harassment specifies
individuals to whom complaints should be addressed and the employee
fails to approach one of those individuals, the Fifth Circuit granted
summary judgment for the employer.45

In addition to approaching the appropriate individuals within the
company, the employer can prevail by showing that the employee did
not report the harassment in a reasonable time. In Montero v. AGCO
Corp., an employee waited two years before filing a complaint with the
employer.'*® The Circuit Court found that waiting two years was an
unreasonable time to wait to report the behavior as the employer had
a well-known policy prohibiting sexual harassment.'*” Also, when the
employee did come forward, the employer’s actions were “swift and cer-
tain.”'48 In addition, the employee in Montero claimed that the facility
in which she worked was “isolated” geographically from the company’s
higher management. Again, the Ninth Circuit rejected this argument
and opined that even remoteness will not dilute an employee’s obliga-
tion to report sexual harassment.!

In contrast to the preceding findings, the D.C. Circuit found that
the employer had to show more than an inexcusable delay, but rather,
that a reasonable employee would have come forward earlier so as to
prevent any further harm from the harassment.'®® In Greene v. Dal-

claiming that fear of retaliation does not cure the fact that the employee failed to take
advantage of the employer’s grievance policy); Leopold, 239 F.3d at 245; Brown, 184 F.3d
at 397 (noting that a reasonable person would not place herself in the situation to be
harassed if she could have avoided it and by doing so the employee unreasonably failed
to avoid the harm); Watts, 170 F.3d at 511; Idusuyi, 30 Fed. Appx. at 403—04; Shaw, 180
F.3d at 813; Montero, 192 F.3d at 863—64; see EEOC Guidance, supra note 9, § V.D (em-
phasizing “that an employee who failed to complain does not carry a burden of proving
the reasonableness of that decision. Rather, the burden lies with the employer to prove
that the employee’s failure to complain was unreasonable.”).

144. Wyatt, 297 F.3d at 410 (where an employer’s grievance policy for harassment
specifies individuals to whom complaints should be addressed and the employee fails to
approach one of those individuals, summary judgment may be granted for the employer);
Montero, 192 F.3d at 863 (finding that waiting two years was an unreasonable time to
wait to report harassment as the employer had a well-known policy prohibiting sexual
harassment).

145. Wyatt, 297 F.3d at 410; see contra Watts, 170 F.3d at 510—11 (refusing to accept
an employer’s claim that an employee acted unreasonably when she filed a union griev-
ance, rather than going through the company’s sexual harassment policies).

146. Montero, 192 F.3d at 863.

147. Id.

148. Id.

149. Id. at 864.

150. Greene v. Dalton, 164 F.3d 671, 675 (D.C. Cir. 1999).
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ton,'! the court reasoned that when the Supreme Court created the
“failure to avail” standard they did not intend to “punish the plaintiff
merely for being dilatory.”'®2 Rather,

“[the ‘failure to avail’ standard] ‘reflects an ... obvious policy im-
ported from the general theory of damages,” namely, that the victim
has a duty to mitigate her damages. ‘If the victim could have avoided
harm, no liability should be found against the employer who had
taken reasonable care, and ... no award against a liable employer
should reward a plaintiff for what her own efforts could have
avoided.””1%3

2. Was the Employee’s Failure to Report Reasonable?

The Second, Fifth, Sixth, and Ninth Circuits found that when an
employee does not report harassment, the employee fails to take ad-
vantage of the employer’s preventive measures and his or her actions
are unreasonable.’®® For example, in Leopold v. Baccarat, Inc.,'>® the
Second Circuit found that when an employee fails to take advantage of
the employer’s internal complaint procedures the employer will prevail
on the second prong of the affirmative defense.'%® In that case, the court
rejected the employee’s contention that the complaint would not be
taken seriously and that she feared retaliation.'®” The Court held her
concerns as unreasonable justifications for failing to avail oneself of a
grievance policy.!®® Similarly, the court in Idusuyi v. Tennessee Depart-
ment of Children’s Services'® refused to accept a plaintiff’s contentions
that reporting the harassment would be futile and found the plaintiff
failed to pursue a remedy, thereby allowing the employer to utilize the
affirmative defense.'®®

The EEOC Guidance, however, provides some exceptions to the
above holdings. The Guidance justifies employee’s failure to complain
when is the following exist:

 a reasonable risk of retaliation;
* unnecessary obstacles to complaint; and
+ a reasonable belief that the complaint process is ineffective.16!

151. Id.

152. Id.

153. Id.

154. Leopold, 239 F.3d at 243; Wyatt, 297 F.3d at 414; Idusuyi, 30 Fed. Appx. at 403—
04; Montero, 192 F.3d at 863.

155. 239 F.3d at 243.

156. Id. at 245.

157. Id. at 246.

158. Id.

159. Idusuyi, 30 Fed. Appx. at 398.

160. Id. at 404.

161. EEOC Guidance, supra note 9, § V.D.1l.a.—c.
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VI. Conclusion

In the aftermath of Burlington and Faragher, the Supreme Court’s
effort at creating a clear standard of employer liability has devolved.
In Diagram 1, we show the questions an employer must ask itself if it
seeks to avoid sexual harassment liability. For employers this means,
first, creating an environment where there are no tangible adverse em-
ployment actions. It also means, second, that attention to and utiliza-
tion of sexual harassment policies are critical. For employees, affir-
matively availing oneself of the policies is equally critical. As the
standards for liability evolve, so should an employer’s efforts at main-
taining a workplace free of sexual harassment.
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How (Not) to Litigate a Sexual
Harassment Class Action

Alan R. Kabat*

I. Introduction

Who needs John Grisham or Scott Turow? The truth can be more
compelling and fascinating than any fictionalized account of the legal
world. Bingham and Gansler have done this, and more, with their ac-
count—Class Action (2002)—of a sexual harassment class action, Jen-
son et al. v. Eveleth Taconite et al., involving many of the female em-
ployees at the Eveleth Taconite iron ore mines in remote northern
Minnesota.!

This book illustrates, all too well, the advantages and costs, both
economic and emotional, of litigating a harassment class action and
perhaps explains why so few harassment class actions ever go to trial .
Civil procedure students are now cutting their teeth on Jonathan
Harr’s A Civil Action (1995), the made-for-movie account of the Woburn
(Massachusetts) mass tort class action, and I can confidently predict
that Class Action will similarly become required reading for employ-
ment discrimination law classes, if not a Hollywood movie.

This review will summarize the litigation of the Eveleth class ac-
tion, if only to whet the reader’s appetite for reading the entire book,
and then will discuss how recent statutory changes and Supreme Court
decisions have changed the legal landscape, so that some of the issues
that arose during this litigation would now be resolved differently.

At the outset, it must be emphasized that this book is written from
the plaintiffs’ viewpoint, since relatively few of the Eveleth managers

*Mr. Kabat is an associate with Bernabei & Katz, PLLC, a civil rights and employ-
ment discrimination law firm in Washington, D.C. He wishes to thank Daniel Edelman
for his helpful comments and the editorial staff of The Labor Lawyer for their efforts in
preparing this article for publication.

1. Clara Bingham & Laura Leedy Gansler, CLASS ACTION: THE STORY OF LOIS JEN-
SON AND THE LANDMARK CASE THAT CHANGED SEXUAL HARASSMENT LAw (2002).

2. See David Hechler, A White Buffalo, NAT'L L.J., Mar. 31, 2003, at A1 (“One lawyer
calls a sexual harassment class action trial ‘a white buffalo.” So many cases are settled
that trials are never seen. Or almost never.”). Recently, the Dial Corporation settled a
sexual harassment class action on the eve of trial; under the settlement, Dial will pay
$10 million into a compensation fund to be administered by the EEOC and will be sub-
jected to extended outside monitoring. See Gary Young, Pretrial Rulings Pushed Dial to
Settle, NAT'L L.J., May 5, 2003, at A5; see generally Use of “Pattern and Practice” Theory
in Sexual Harassment Cases Debated, 71 U.S.L.W. 2735, 2735-36 (May 20, 2003) (dis-
cussing Dial Corporation class action litigation, EEOC v. Dial Corp., No. 1:99-CV-3356
(N.D. Il1. 20083)).
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were willing to speak to the authors, and even then, mostly off the
record.? Also, given that the district court docket runs to seventy-eight
pages and 974 entries, and the appellate docket runs to an additional
fifteen pages and sixty-six entries, the book and this review can only
cover some of the highlights.

II. Women Join the Workforce at Eveleth Taconite

Officially, this story begins in 1974, when nine steel industry com-
panies in the Midwest, including Eveleth Taconite, signed consent de-
crees with the Equal Employment Opportunity Commission and the
Department of Labor through which they agreed to redress past race
and gender discrimination by guaranteeing 20 percent of new jobs to
women and minorities.* Actually, the story begins much earlier, in the
1890s, when iron ore mining began in northern Minnesota and the
highly paid all-male workforce became unionized after several bitter
strikes including one led by Mother Jones.® The workers’ primary loy-
alty was to their union—the source of their pensions—and not to their
employers.® All union members had to recite the union oath, “I will
never knowingly wrong a member or see a member wronged,” which
was widely understood to mean that one could not squeal on a coworker
for any reason.’

In March 1975, Lois Jenson—the lead plaintiff and one who the
reader will seemingly get to know better than did her own family—
began her employment at Eveleth Taconite.® Jobs at the open-pit mines
and the adjacent iron ore processing plants were highly desirable, since
they paid nearly three times the minimum wage, and had generous
benefits, particularly the union pension plan.? Yet on her second day at
work, she was told by a coworker that “[ylou f___ing women don’t be-
long here.”!® A few weeks later, another coworker told her a dirty joke
in front of other men while wearing a plastic penis on his nose.!! Her
coworkers were openly betting on how long women would last at Eve-
leth, with the longest bet being for a mere nine months.'2 Even training
sessions were used to harass Lois Jenson—when she was taught how
to drive the 85-ton dump trucker, the first instructor urinated on a
truck tire in her presence, and then told her several dirty jokes and
obscene stories about his wife.!3

3. Bingham & Gansler, supra note 1, at 386.
4. Id. at 8.

5. Id. at 20-21, 29-30.
6. Id. at 34.

7. Id. at 41.

8. Id. at 3.

9. Id. at 8.

10. Id. at 14.

11. Id. at 16.

12. Id.

13. Id. at 18-19.
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Other women who were hired at Eveleth during the mid-1970s
were similarly harassed at work and stalked by coworkers, ultimately
leading to an attempted rape of one woman.!* Although each worker
had his or her own private locker, with a separate locker room for the
women, one or more men would enter the women’s locker room and
ejaculate on the clothing in their lockers.!> When this was reported to
a foreman, he replied, “Oh, I don’t believe it,” and did no investigation;
indeed, that foreman later propositioned the victim.!® Eveleth refused
to provide a separate bathroom for the women, and there were few
portable toilets in the mine pits, so the women were told that “you got
to learn to piss like a man” in the field.!”

The union president, Stan Daniels, told one woman that she should
not report a male harasser, as that would violate the union oath, and
he refused to discipline union members since he saw his job as pro-
tecting union members from discipline.!® The male coworkers, even
those who did not harass the new female hires, were generally reluctant
to get involved, since they saw the women as taking jobs away from
their brothers, sons, and nephews. Similarly, the wives of the male em-
ployees distrusted the female miners, whom they viewed as “mining
sluts” and “mining whores.”*°

Meanwhile, throughout the 1980s, the sexual harassment of the
women at Eveleth escalated. Lois Jenson received eight harassing let-
ters, totaling ninety-three pages, from Steve Povroznik, a senior engi-
neer, which discussed what he wanted in a woman.2® Povroznik later
engineered the promotion of Lois Jenson to be his direct report.?! After
she refused to return the eight letters, he tried to wrestle her to the
ground, but she escaped and told him that his actions constituted sex-
ual harassment.?? Shortly thereafter, while preparing the budget, he
told her that he needed to know the nature of their relationship, so that

14. Id. at 41-47, 57-58.

15. Id. at 47.

16. Id. at 48.

17. Id. at 55—-56. Even today, providing adequate toilet facilities to miners remains
a contentious subject. In April 2003, the Mine Safety and Health Administration proposed
revisions to the regulations governing sanitary facilities at mines, which were subse-
quently adopted notwithstanding complaints from miners’ unions. See Standards for San-
itary Toilets in Coal Mines, 68 Fed. Reg. 19,477—-82 (Apr. 21, 2003) (amendments to be
codified at 30 C.F.R. §§ 71.500, 75.1712-6); Standards for Sanitary Toilets in Coal Mines,
68 Fed. Reg. 37,082—87 (Jun. 23, 2003) (adopting final rule); see generally C. Skrzycki,
Lifting the Lid on a Streamlining Idea for Mines, WASH. Post, May 20, 2003, at E1, E5
(discussing controversy over proposed amendments and noting that the Mine Safety and
Health Administration, since 1998, “has recorded 238 violations of the [current] toilet
standards in numerous mines”).

18. Bingham & Gansler, supra note 1, at 64.

19. Id. at 75-76.

20. Id. at 83—-86.

21. Id. at 91.

22. Id. at 95.



132 19 THE LABOR LAWYER 129 (2003)

he could decide whether to include her in the budget.?? At this point,
Lois Jenson finally filed a union grievance, if only because Povroznik
was a manager, not a union member.2* Patricia (Pat) Kosmach, a feisty
union member, supported Lois Jenson, and warned management that
any attempt to remove her would be retaliation, and that Eveleth
should have a sexual harassment policy.?’ Eveleth’s investigative re-
port, which partially blamed Lois Jenson for “encouraging” other men,
was a whitewash.?% Even so, Eveleth’s Director of Personnel, Bob Raich,
furious with the report since it did not completely exonerate Eveleth,
rescinded the proposed sexual harassment policy, and blocked the
transfer of Povroznik.?’

Finally, in October 1984, Lois Jenson, at the instigation of Pat Kos-
mach, filed a discrimination complaint with the Minnesota Department
of Human Rights.?® One week later, all four tires on her car were
slashed in the Eveleth parking lot.2?

III. “Justice Delayed Is Justice Denied”?°

Here, the case took the first of several unexpected and prolonged
delays. Although the complaint was filed with the state agency in 1984,
it would not be until January 1987, after conciliation had failed, before
the agency assigned the case to an attorney, Helen Rubenstein, for lit-
igation.?! Rubenstein suggested that this case should become a class
action, even though she did not know whether sexual harassment
claims could be maintained on a class action basis!?? In any event, most
of the women did not want to be publicly identified as class represen-
tatives, so a civil action under state law was filed in March 1987 on
behalf of Lois Jenson, Pat Kosmach, and Michele Mesich, requesting
injunctive relief (a sexual harassment policy) and monetary relief (pu-
nitive damages of $6,000 to each class member and a $1 million civil
penalty to the state).33 Although the union contract now ostensibly had

23. Id. at 96-97.

24. Id. at 100.

25. Id. at 100-01.
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a sexual harassment policy, it provided no definition of sexual harass-
ment, did not include any training, had no reporting procedure, and
established no penalties for violations of this toothless policy.?*

Although the plaintiffs—whose identities became widely known
throughout Eveleth—were shunned by their male coworkers, they con-
tinued with their work and preserved the evidentiary record by taking
photographs of the escalating sexist and obscene graffiti, notes, and
props that became ever more prevalent in the workplace.?> When Rub-
enstein arranged a tour of the mine, accompanied by Lois Jenson, Bob
Raich (Director of Personnel), and Ray Erickson (Eveleth’s outside
counsel), they saw lots of graffiti and nude photos in the workplace,
even though management had hastily attempted to “clean up” prior to
this tour.?® Indeed, they saw a sign inside a locked glass case, “Sexual
Harassment in this area will not be reported. However, it will be
graded.”®"

The civil case was assigned to an administrative law judge, but
Ray Erickson, the defense counsel, constantly stonewalled Rubenstein,
who (perhaps understandably) got battle fatigue and transferred to the
state antitrust division.?® Once again, this case stalled for the rest of
1987.%9 Lois Jenson attempted to obtain a private attorney, but most
refused to have anything to do with her case, and the rest never re-
turned her calls.*® Ultimately, she was referred to several plaintiffs’
attorneys in Minneapolis and St. Paul, including Paul Sprenger, who
had filed the first Title VII class action in the Eighth Circuit, back in
1973.4

In March 1988, Sprenger, his fellow partner Jane Lang, and an
associate, Jean Boler, agreed to represent the Eveleth plaintiffs on a
contingency basis.*2 They filed a class action in federal court under both
Title VII and the Minnesota employment discrimination statute, alleg-
ing both sexual harassment and gender-based failure to hire and pro-
mote.*® The harassment and shunning of the plaintiffs continued un-
abated, and some of the female miners even circulated a petition
opposing the lawsuit because they naively thought it might jeopardize
their own jobs.** Inevitably, the lawsuit ended up consuming the plain-
tiffs’ daily lives. In addition, Pat Kosmach was recently diagnosed with
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Lou Gehrig’s disease (ALS) and told that she only had one to three years
to live with this debilitating disease.*®

Discovery commenced, and the reader will not be surprised to learn
that this case demonstrated some of the worst aspects of civil discovery
in employment litigation. Even though Magistrate Judge Paul McNulty
had entered a confidential stipulation and order governing plaintiffs’
medical and personnel files,* the defense attorneys, led by Erickson,
undertook the classic “nuts and sluts” defense by relentlessly question-
ing the plaintiffs, during their depositions, about their mental health
history, past pregnancies, and suicide attempts.*’

Meanwhile, Sprenger and Lang took depositions of the senior man-
agement of Oglebay Norton, the Cleveland corporation that owned Ev-
eleth Taconite. The Vice President of Industrial Relations and Person-
nel readily admitted that Oglebay Norton never disseminated any
sexual harassment policy to Eveleth or any other subsidiary, but stated
that he did not think that any policy was necessary, and did not view
nude photos in the workplace as sexual harassment.*® Yet, he conceded
that the sexist graffiti and props in the workplace were sexual harass-
ment.*® He and other Oglebay managers generally viewed graffiti as
not being in “proper taste” or consistent with “common decency,” as
opposed to violating the employees’ civil rights.5°

Throughout the litigation, Sprenger made a number of settlement
proposals to Oglebay Norton. The plaintiffs’ first proposal, made in the
summer of 1990 (after the first round of depositions), sought a sexual
harassment policy, damages of $465,000, and attorneys’ fees and costs
of $210,000.! Oglebay Norton agreed to consider the offer, but never
responded.’? The authors aptly comment that this failure to respond
constituted “irrational decision-making: the plaintiffs’ lawyer’s worst
nightmare.”® Later settlement proposals, necessarily at higher
amounts since the fees and costs were increasing, were similarly ig-
nored or rejected.’*

IV. The Class Is Certified

In 1991, the case was assigned to Judge James Rosenbaum, and
the plaintiffs moved to certify the class action and for a preliminary
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injunction.?® During the seven-day evidentiary hearing, at which the
plaintiffs testified about the pervasive harassment that they suffered,
Judge Rosenbaum appeared visibly surprised by their testimony and
seemed incredulous that such conduct was happening.?® Judge Rosen-
baum quickly denied the request for a preliminary injunction, but even-
tually certified the class action in December 1991.57 This was news-
worthy, since it was the first sexual harassment case to be certified as
a class action.

The evidentiary hearing and the class certification decision gen-
erated much favorable publicity for the plaintiffs, which defendants
used as a sword against the plaintiffs. A glossy article in Glamour mag-
azine, with a photograph of Lois Jenson, was posted throughout Eve-
leth, but defaced with abusive graffiti.>® Lois Jenson manifested symp-
toms of post-traumatic stress disorder and went on sick leave, as did
one of the new plaintiffs, Kathy Anderson.?®

In March 1992, perhaps as a result of Erickson’s firm’s unsuccess-
ful attempts to defeat the class certification, Eveleth fired his firm and
hired Faegre & Benson, a large Minneapolis firm, with Mary Stumo as
the lead counsel.’® Several months later, Magistrate Judge McNulty,
who was overseeing discovery, was forced to retire early for unexplained
reasons and was replaced by none other than Erickson, newly ap-
pointed as a magistrate judge.®!

In April 1992, Sprenger made a new settlement offer of $1.3 mil-
lion, which included more than $800,000 in attorney’s fees and costs,
but Stumo made no counteroffer because even though she was the lead
defense counsel, she inexplicably had no authority to do so0.%? Boler, the
Sprenger & Lang associate who was devoting all of her time to this
case, percipiently recognized that Stumo “did not have the personality
for settlement, [which] requires a give and take, a dialog.”®?

V. The Liability Phase of the Trial

In July 1992, the case was then reassigned to Judge Richard Kyle,
a new appointee known to have prodigious, hard-working habits.5*
Judge Kyle quickly scheduled a pretrial conference, with the trial tes-
timony to be limited to any supplemental facts, since he informed the

55. Jenson et al. v. Eveleth Taconite Co. et al., No. 88-CV-163 (D. Minn.), Motion by
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parties that he had already read the entire transcript of the evidentiary
hearing before Judge Rosenbaum.®® The plaintiffs successfully moved
for bifurcation of liability and damages, since Sprenger did not want to
subject the plaintiffs to damages testimony regarding their mental and
physical health unless necessary.

The liability phase of the trial began on December 17, 1992, with
all of the female miners now “sitting on the same side of the aisle.”®’
During the cross-examination of Lois Jenson, Stumo asked her to put
red stickers on a map of the Eveleth plant to indicate where various
sexist exhibits were located, which suggested that these were mostly
in a small area of the plant, generally not where Lois Jenson herself
worked.®® On re-direct, Sprenger rehabilitated her by having her use
blue stickers to indicate, on the same map, where numerous other ob-
scene graffiti and props were found. Thus, Stumo’s map became blan-
keted with these blue stickers, thereby completely undercutting what
defendants thought would be their key demonstrative exhibit!%°

On May 14, 1993, after considering the voluminous post-trial
briefs, Judge Kyle issued his decision, which limited the class to the
hourly workers (and not the salaried workers), and limited the discrim-
ination claims to promotion claims (and not hiring, compensation, or
training claims).”® Judge Kyle found that there was pervasive sexual
harassment at Eveleth, and that any failure to report this harassment
was not a defense to liability, since it was so pervasive that Eveleth
and Oglebay management must have been aware of it.”! He granted
injunctive relief, including implementation of a sexual harassment pol-
icy and procedures, and attorneys’ fees.”

During the June 22, 1993, hearing before Judge Kyle on injunctive
relief, the defendants successfully claimed that the plaintiffs’ proposed
sexual harassment policy was unnecessary, since they would imple-
ment their own, even though any such policy had not yet even been
drafted.”™

VI. The Damages Phase of the Trial

Sprenger, to his eternal regret, proposed that a Special Master be
appointed to hold mini-trials for each class member during the damages
phase of this action.” Although Sprenger nominated several respected
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attorneys from the Twin Cities, Judge Kyle appointed former Magis-
trate Judge McNulty, who was widely regarded as being past his prime
and who had made a pass at a female attorney when she was trying a
case before him.”

Once again, there was intrusive and overbroad discovery into the
plaintiffs’ physical and emotional health, this time conducted by the
Faegre & Benson attorneys. The authors aptly remarked that the de-
fense attorneys were “going full guns with the tried-and-true nuts-and-
sluts defense” to send a message to the plaintiffs, which worked since
one plaintiff withdrew rather than disclose that her son had been con-
victed of murder.”® Remarkably, both Judge Kyle and Special Master
McNulty agreed that the defendants could depose the fathers of Lois
Jenson’s two children, one fathered by a rapist, even though neither
father had any involvement in her life in many years.”” In November
1994, Pat Kosmach died, outlasting her diagnosis by several years, and
having valiantly participated in the litigation after renouncing the
union for its consistent failure to support the female miners.”®

Faegre & Benson, perhaps to convince Oglebay Norton to retain it,
initially claimed that its total legal costs for this case would come to
$450,000.” Two years later, in June 1994, Faegre & Benson revised
this budget to $900,000, and revised it again in August 1994 to $1.2
million.8® Meanwhile, Oglebay Norton agreed to mediation in the sum-
mer of 1994, but offered only $1.5 million including fees, even though
the plaintiffs’ attorneys’ fees alone already totaled $2.3 million.®! In
January 1995, Oglebay Norton made a new and lower settlement offer
of only $1 million, on the eve of the damages phase of the trial.®?

The damages phase of the trial, in the spring of 1995, rapidly be-
came a fiasco, since it was obvious that Special Master McNulty was
unable to rule on the preliminary motions in limine or on objections
because he did not know the evidentiary law in this area.®® Defense
counsel, during the cross-examination of the plaintiffs, asked questions
that apparently had no purpose but to embarrass the plaintiffs, and
McNulty seemed to enjoy this testimony.®* One plaintiff was forced to
testify about her childhood sexual abuse by her uncle, and about her
two abusive ex-spouses.®
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McNulty allowed Stumo and her co-counsel, David Goldstein, full
latitude in presenting their evidence, and even fell asleep on the bench
during some of the testimony.®® The authors note that Sprenger was
able to see victory in defeat, as McNulty was repeatedly making re-
versible errors, and Stumo was her own worst enemy in overstating
and misstating the law.8” Thus, Sprenger and Boler, at this time, were
focused on preserving the record for appeal.®®

In November 1995, before McNulty issued any decision on the dam-
ages phase, Oglebay Norton, at the direction of its insurers, fired Fae-
gre & Benson.?? Oglebay Norton did an audit, which discovered that
Faegre & Benson, while proposing a litigation budget of $1.2 million,
had actually billed for $2.7 million.?® Oglebay Norton fired Faegre &
Benson for “grossly deficient litigation estimates” and for its “excessive
and unreasonable billing practices,” including the use of seventy-one
attorneys, paralegals, and law clerks.®! Faegre & Benson then sued the
insurers for payment of its bills, and the insurers countersued for ex-
cessive and unreasonable fees.?? This lawsuit was settled, but the res-
olution is not publicly known.%

Not until March 28, 1996, nearly nine months after the damages
phase of the trial, did Special Master McNulty issue his 416-page “Re-
port and Recommendation” to Judge Kyle.?* This report was announced
on the local television news and at Eveleth even before the plaintiffs’
attorneys received their copy.”® The damages awards were pitiably low,
ranging from $3,000 to $25,000, for a total of $182,500, with Lois Jen-
son receiving the highest award.?® McNulty claimed that the plaintiffs
had the burden of proving that sexual harassment caused their harms,
but he refused to allow them to proffer any expert testimony to prove
their mental or emotional harm.®” McNulty, in an attempt to blame the
victim, wrote that “sexual harassment claimants” tend to be “histri-
onic,” to “exaggerate,” and to misinterpret “reasonably expectable in-
terpersonal conflicts in sexual terms.”® McNulty concluded that work-
place statements that women should be at home and pregnant were
just protected free speech and reflected the exchange of ideas, and that
Eveleth should not be penalized for local cultural norms.*® Even though
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McNulty, as a magistrate judge in 1989, entered the confidentiality
agreement, he himself discussed the sealed testimony about the rape
of Lois Jenson.'” McNulty dismissed the rape as consensual sex and
used it as a basis to discredit her testimony.!!

Sprenger and Boler carefully prepared a 126-page brief to Judge
Kyle that identified eighteen legal errors in McNulty’s report, primarily
regarding the burden of proof, the proper use of expert testimony to
prove causation, and the failure to consider the totality of the circum-
stances.'%? Shortly thereafter, McNulty was arrested for shoplifting cig-
arettes!1%? The store employees told the police that they had seen him
doing this before and were watching him.!%* The state court judge al-
lowed McNulty to plead not guilty and dismissed the case for a proba-
tionary period of six months.!?® This bizarre turn of events confirmed
to plaintiffs’ counsel that McNulty was unbalanced; McNulty died
shortly thereafter in 1997.16

VII. The Appeal to the Eighth Circuit

To plaintiffs’ surprise, Judge Kyle upheld McNulty’s report in all
respects, but for one minor statute of limitations issue.'°” The plaintiffs
promptly filed a notice of appeal to the Eighth Circuit. Sprenger’s firm
called upon their “old friend” Dan Edelman, who “knows how to state
the case emotionally, to make it compelling in human and legal
terms.”1%® Edelman, after reviewing the copious record, identified two
key reversible errors made by McNulty: (1) placing the burden of proof
on plaintiffs for causation and (2) refusing to admit their expert testi-
mony on causation.!®® McNulty contradicted himself by allowing the
defendants their “scorched earth” discovery, because he initially
thought that defendants had the burden of proving that the mental
damages were not caused by the workplace harassment, but he then
shifted this burden to the plaintiffs in his report.!1°

The appeal was assigned to three experienced judges—dJudge
McMillian and Senior Judges Gibson and Lay—whom Boler recognized
as all being “from the old school of Democratic, civil rights oriented
appellate judges who took civil rights issues seriously.”!!! Tellingly, the
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oral argument was scheduled to take place at the William Mitchell Col-
lege of Law in St. Paul, so that law students could more readily attend,
and not in the federal courthouse.!'? The authors provide a good dis-
cussion of the strategic planning that went into preparing for the oral
argument, which was attended by nearly 300 law students.''® Boler,
who handled the oral argument after much rehearsal, did a fine job.!'*
Eveleth, now represented by David Jendrezejek of Moss & Barnett,
attempted to justify McNulty’s report by arguing that McNulty had
“worked so hard,” to which Judge Lay promptly retorted: “Well, who
cares how long and hard he worked, if he was wrong?”1%®

The Eighth Circuit panel issued its decision in record time, within
seven weeks.!'® The opinion, written by Senior Judge Lay, threw out
the McNulty report in its entirety and ordered a new trial on damages
to be conducted by the district judge.''” Naturally, the plaintiffs were
elated by this favorable decision.''® The opinion forthrightly started
with the recognition that this litigation “has a long, tortured, and un-
fortunate history,” and expressed the panel’s concern “with the Special
Master’s erroneous application of legal principles governing the [dam-
ages] award, and his restrictive rulings limiting the testimony of plain-
tiffs’ expert witnesses.”'® The panel “emphatically reject[ed] the Spe-
cial Master’s conclusion in his Report that the fact that the culture of
the Iron Range mining industry allowed sexual harassment is a miti-
gating factor for Eveleth Mines. Instead, we find this observation un-
derscores the overall culpability of Eveleth Mines.”'2° The panel agreed
that much of the “scorched earth” discovery should not have been al-
lowed, and held that the tortfeasor is obligated to take the plaintiff as
it finds her.'?!

Regarding the expert testimony, the panel expressed its incredulity
with McNulty’s findings, since the “record strongly suggests the Special
Master foreclosed consideration of the [plaintiffs’ expert] evidence
based on his own preconceived notions relating to psychiatric proof. The
Special Master did not attempt to hide his hostility toward psycholog-
ical evidence in sexual harassment claims.”'??2 The panel emphasized
that
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It should be obvious that the callous pattern and practice of sexual
harassment engaged in by Eveleth Mines inevitably destroyed the
self-esteem of the working women exposed to it. . . . The humiliation
and degradation suffered by these women is irreparable. Although
money damage cannot begin to make these women whole or even
begin to repair the injury done, it can serve to set a precedent that
in the environment of the working place such hostility will not be
tolerated.!2

The panel concluded by expressing its concern with the “inordinate
delay encountered by the parties” and placed some of the blame on the
“lawyers in this case [who] delayed its resolution by exercising sense-
less and irrelevant discovery, and by making endless objections at
trial,”*2* which unambiguously referred to defense counsel.

The authors note that Oglebay Norton unsuccessfully petitioned
for certiorari with the Supreme Court.'?® However, the authors omit
the fact that Oglebay first moved for rehearing and rehearing en banc
by the Eighth Circuit. According to the PACER docket, of the ten active
duty judges, five voted to grant the en banc rehearing, which was a
remarkably close call, but one vote shy of a majority.'2

VIII. Remand and Settlement

On remand, the case was rotated yet again, to a new judge, John
Tunheim, who set a new trial date and limited discovery to one year
before the start of the class period (1983).127 Sprenger renewed the
settlement negotiations, with an offer of $18 million; a jury consultant,
using two mock trials, obtained estimated verdicts in the $30 million
range.'?® Oglebay Norton counteroffered with $1.6 million for the entire
case, which would not even cover the plaintiffs’ attorneys’ fees and
costs.'?® After voir dire, the parties, at Judge Tunheim’s instigation,
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entered into mediation and agreed to a total of about $3.5 million in dam-
ages—nearly fourteen years after Lois Jenson filed her complaint!*3°

In December 1998, Judge Tunheim approved the settlement agree-
ment.'3! In March 2000, he approved most of the plaintiffs’ petition for
attorneys’ fees and costs, for $5,665,660.94 in fees for over 22,000 bill-
able hours and $614,505.93 in costs.'®? The authors did not mention
that the parties evidently entered into subsequent settlement negoti-
ations regarding this award (presumably because Oglebay Norton in-
tended to appeal the award), since the docket reflects that Judge Tun-
heim then granted the joint motion to vacate the award and dismissed
the case in April 2000.133

IX. What Happened to the Parties and Their Lawyers?

The Eighth Circuit aptly recognized that monetary damages could
not begin to restore the plaintiffs to their full emotional and physical
health. Although Lois Jenson was able to wean herself from psychiatric
medications, she is still functioning at a low level because of post-
traumatic stress disorder.!3* Pat Kosmach, who died before the dam-
ages awards were determined, never recovered any damages.'3® Only
four of the nearly twenty plaintiffs still work at Eveleth, and they now
recognize that they should have spoken up much earlier instead of co-
operating with the union.!3® This case exemplifies the maxim that ha-
rassment plaintiffs can be victimized three times: (1) by their super-
visors and coworkers in the workplace; (2) by defense counsel and their
retained experts; and (3) by the court, when faced with judicial decision
makers such as McNulty.

It is fair to say that the plaintiffs’ attorneys were burned out by
this “scorched earth” litigation. Indeed, Boler, who devoted nearly her
entire career at Sprenger & Lang to this one case, moved to Seattle and
only works on a part-time basis, and Lang has similarly scaled back
her legal work and devotes most of her time to an arts education foun-
dation.'®” At least the plaintiffs’ attorneys did not turn out like Jan
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Schlichtmann, the lead counsel in A Civil Action, who ended up in bank-
ruptcy as a result of the costs of litigating that case.'®®

As for the defense counsel, there seems to be selective amnesia.
The Faegre & Benson Web site, in its biography for Mary Stumo, ac-
tually listed this case as an accomplishment: “A sex discrimination and
sex harassment class action in which damages of $8,000,000 were
sought. After a trial to the court on class liability and a trial to a special
master on individual liability and damages, only $189,000 was
awarded. (1998).”13° The authors note that this blurb conveniently
overlooks the dispositive fact that this low, employer-friendly award
was decisively reversed on appeal, and that the client had fired Faegre
& Benson.!* The authors’ remark may explain why Faegre & Benson,
sometime in early 2003, eliminated this narrative from its Web site.!*!

Oglebay Norton, to its credit, completely replaced its upper man-
agement, so that it no longer employs any of the senior managers who
disclaimed any responsibility for what happened at Eveleth.*2 The au-
thors note, without attribution, that this litigation “cost Oglebay Nor-
ton and its insurers more than $15 million,” which vastly exceeded the
plaintiffs’ initial settlement offers.!*?

X. Significance of This Case

The authors correctly identified three significant consequences of
this litigation: (1) limiting abusive discovery in sexual harassment lit-
igation; (2) recognizing that sexual harassment can form the basis of a
class action; and (3) making corporate America realize the importance
of preventing sexual harassment.** Perhaps the third reason explains
why so few sexual and racial harassment class actions, once certified,
ever go to trial—the defendant will invariably settle instead of going
to trial, particularly if the certification is upheld on appeal.

However, the authors seem to overlook another key consequence
of this litigation: the Eighth Circuit’s emphatic rejection of the defen-
dants’ and McNulty’s approach towards allocating the burden of proof
for parsing the emotional and physical injuries between that caused by
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(last visited Feb. 17, 2003) (on file with author).

140. Bingham & Gansler, supra note 1, at 381.

141. Interestingly, some time in May or June of 2003, this Web page was edited to
remove any narrative about Ms. Stumo’s representation of Eveleth Mines, other than
listing this case as the only entry under “Class Action: Sex Discrimination” in her online
biography. See Faegre & Benson, Mary E. Stumo, available at http://www.faegre.
com/lawyer_print.asp?key = 7182 (last visited July 2, 2003) (on file with author).

142. Bingham & Gansler, supra note 1, at 368.

143. Id. at 381.

144. Id. at 382.
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harassment and that caused by outside factors (such as preexisting
emotional stressors from childhood or family issues). Essentially,
McNulty adopted defendants’ position in holding that it was the plain-
tiffs’ burden to parse out their emotional and physical injuries; yet
McNulty then believed that it was impossible for plaintiffs to do so, and
he would not allow any expert psychiatric testimony on this issue.*5
The Eighth Circuit rejected this, based on Edelman’s appellate brief,
which argued that if the plaintiff could show that she had suffered
substantial harm from the defendants’ unlawful conduct, then it was
the defendants’ burden to demonstrate that the harm can be parsed,
and if so, to parse it.!¢ Indeed, if emotional and physical harm could
not be parsed, then that was Eveleth’s problem, not one for the plain-
tiffs.!4” Thus, if the defendants want to engage in “nuts and sluts” dis-
covery, or even delve into other stressors as potential causes of plain-
tiffs’ injuries, then it is the defendants’ burden to show, first, that the
distress can be parsed; if so, then to show what part of plaintiff’s in-
juries were caused by outside stressors.48

But it is not clear that all employers “get it.” For example, the
Michigan Court of Appeals recently upheld a sexual harassment dam-
ages award of $21 million to a plaintiff who was a blue-collar employee
at a Chrysler plant and who suffered from crude sexist remarks, graffiti
and props, much as did the Eveleth plaintiffs.!*® The Texas Court of
Appeals similarly upheld a $9,957,536 award in a single-plaintiff sex-
ual harassment case, where the plaintiff also suffered exceedingly
crude and egregious harassing conduct by her supervisor.'®® The U.S.
Court of Appeals for the Second Circuit determined that Delta Air Lines
was liable for the rape of a female flight attendant by a male coworker
at a hotel during an overnight layover between flights, even though
Delta argued that it could not be responsible for rapes that took place

145. Jenson v. Eveleth Taconite Co., 130 F.3d 1287, 1293 (8th Cir. 1997) (quoting
McNulty’s report).

146. Id. at 1293-94.

147. Id. at 1294 (“Assuming the doctrine [of apportionment] is applicable, it is the
defendant who must prove that any damage caused by other factors was divisible, and if
so0, what portion of damages the defendant caused. . . . However, what the plaintiffs did
not have to prove was that other factors did not¢ contribute to that harm.”).

148. Id. (“To limit its liability through apportionment, a defendant must prove that
a plaintiff’s damages are divisible, and other outside factors contributed to the plaintiff’s
harm. This the defendants were required to do; this the defendants failed to do.”).

149. Gilbert v. DaimlerChrysler Corp., No. 227392, 2002 WL 1767672, at *31 (Mich.
Ct. App. July 30, 2002) (per curiam); see also Adam Liptak, Pain-and-Suffering Awards
Let Juries Avoid New Limits, N.Y. TIMES, Oct. 28, 2002, at A14 (discussing this decision).
On April 9, 2003, the Michigan Supreme Court granted DaimlerChrysler’s petition for
certiorari. See Thomas Bray, Fieger Continues His War on Judiciary, DETROIT NEWS, May
14, 2003, at 11A; Brian Dickerson, Fieger Puts Justices in a Tricky Spot, DETROIT FREE
PrESS, May 7, 2003, at 1B; Editorial, Justices Should Take Chrysler Case, DETROIT NEWS,
Aug. 9, 2002, at 8A.

150. Hoffman-LaRoche, Inc. v. Zeltwanger, 69 S.W.3d 634, 640—49 (Tex. App. 2002),
rev. granted, No. 02-0120 (Tex. Oct. 31, 2002).
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off the worksite, much as Eveleth argued that it could not be respon-
sible for the rape of a plaintiff at her home by her coworker.!*! Indeed,
one mining law practitioner recently commented, regarding this and
other sexual harassment cases, “Do courts really expect miners to have
the manners of judges? As implausible as that may seem, it’s certainly
the direction the law is taking.”!52

XI. How Might This Case Turn Out Differently Today?

A series of statutory amendments and Supreme Court decisions
have significantly altered the legal landscape, so that a sexual or racial
harassment class action with comparable facts would undoubtedly
reach a faster resolution, and one with fewer barriers to the plaintiffs.
The authors acknowledge the two statutory changes, but do not discuss
the intervening Supreme Court decisions.®3

The first significant statutory change was the November 1991
amendment to Title VII to allow compensatory and punitive damages,
under 42 U.S.C. section 1981a, and for a jury trial on Title VII claims.'%*
Since this amendment was not retroactive, the Eveleth plaintiffs could
only collect such damages under Title VII based on conduct that oc-
curred after its effective date.

The second significant statutory change was to Federal Rules of
Evidence 412, the rape shield provision, which was amended in 1994
to provide that evidence regarding the victim’s prior sexual conduct or
alleged sexual disposition is generally not admissible in any civil or
criminal proceeding.'®® If the tortfeasor seeks to introduce such evi-
dence, Rule 412(c) requires that party to file a written motion at least
fourteen days prior to trial, and the court must hold a sealed hearing
on this issue.!®® Critically, although this 1994 amendment took effect
as of December 1, 1994 (not August 1994, as the authors state on pages
285-86), McNulty failed to apply it during the 1995 evidentiary hear-
ing in the damages phase of the trial.!5”

The Eighth Circuit had anticipated this heightened threshold in
1993 in holding that a plaintiff’s private life cannot “provide lawful

151. Ferris v. Delta Air Lines, Inc., 277 F.3d 128, 136—-37 (2d Cir. 2001).

152. Rosemary Collyer, “Miners Will Be Miners?”—It’s No Defense to Sexual Ha-
rassment Claims, MINING LAW MONITOR, April 2000, available at http://www.crowell.
com/content/Resources/Publications/BrowsebyPracticeGroup/Mining/
art_rc_miners400.htm (on file with author).

153. Bingham & Gansler, supra note 1, at 240, 285—86.

154. Civil Rights Act of 1991, Pub. L. No. 102-166, Title I, § 102, 105 Stat. 1071,
1072 (1991).

155. Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322,
Title IV, § 40141(b), 108 Stat. 1919 (1994).

156. FED. R. EvID. 412(c).

157. Pub. L. No. 103-322, at § 40141(a) (“The proposed amendments to the Federal
Rules of Evidence . . . shall take effect on December 1, 1994, as otherwise provided by
law, but with the amendment made by subsection (b).”).
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acquiescence to unwanted sexual advances at her work place by her
employer,” since the opposite conclusion would “allow a complete stran-
ger to pursue sexual behavior at work that a female worker would ac-
cept from her husband or boyfriend [at home].”'?® The 1994 amend-
ments to Rule 412, by changing the standard of admissibility for
evidence of the victim’s past sexual behavior or alleged sexual predis-
position, give sexual harassment plaintiffs an important source of pro-
tection by requiring the employer to convince the court of the relevancy
of the proposed evidence and forcing the employer to narrowly tailor
its inquiries during discovery and trial. Under Rule 412, evidence of
past sexual conduct, especially if the conduct occurs outside of the work-
place and does not involve coworkers or managers, should generally be
ruled to be irrelevant. Thus, under the current version of Rule 412, it
is highly unlikely that Eveleth Taconite could have conducted such
highly intrusive “nuts and sluts” discovery into the plaintiffs’ private
lives.15®

The Supreme Court’s June 1998 Ellerth and Faragher decisions
have significantly recast the legal landscape regarding employer lia-
bility (respondeat superior) in hostile work environment cases where
the harasser is a supervisor or manager.'®® On the one hand, if the
plaintiff suffers a “tangible employment action [which] constitutes a
significant change in employment status, such as hiring, firing, failing
to promote, reassignment with significantly different responsibilities,
or a decision causing a significant change in benefits,” then the em-
ployer is strictly liable for the conduct of its supervisor or agent.%!

On the other hand, when there is no such tangible employment
action (i.e., the employee is still employed with no adverse change in
her status), then the employer is only vicariously liable for the super-
visor’s conduct, and can raise an affirmative defense to this vicarious
liability:

The defense comprises two necessary elements: (a) that the employer

exercised reasonable care to prevent and correct promptly any sexu-
ally harassing behavior, and (b) that the plaintiff employee unreason-

158. Burns v. McGregor Elec. Indus., Inc., 989 F.2d 959, 963 (8th Cir. 1993).

159. See, e.g., Jaros v. LodgeNet Entertainment Corp., 294 F.3d 960, 965 (8th Cir.
2002) (excluding evidence under Rule 412 in harassment case); B.K.B. v. Maui Police
Dep’t, 276 F.3d 1091, 1104 (9th Cir. 2002) (same); Wolak v. Spucci, 217 F.3d 157, 160-61
(2d Cir. 2000) (same); Excel Corp. v. Bosley, 165 F.3d 635, 640—41 (8th Cir. 1999) (same).
However, if the plaintiff herself engaged in sex-related banter in the workplace, and
introduced evidence of that conduct at trial, then she has waived any objection under
Rule 412. Beard v. Flying J, Inc., 116 F. Supp. 2d 1077, 108486 (S.D. Iowa 2000), aff’d
in relevant part, rev’d on other grounds, 266 F.3d 792, 801-02 (8th Cir. 2001).

160. Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 764—65 (1998); Faragher v. City
of Boca Raton, 524 U.S. 775, 807 (1998).

161. Ellerth,524 U.S. at 761-63; see also Faragher, 524 U.S. at 790 (discussing “this
apparently unanimous rule”).
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ably failed to take advantage of any preventive or corrective oppor-
tunities provided by the employer or to avoid harm otherwise. While
proof that an employer had promulgated an anti-harassment policy
with complaint procedure is not necessary in every instance as a mat-
ter of law, the need for a stated policy suitable to the employment
circumstances may appropriately be addressed in any case when lit-
igating the first element of the defense. And while proof that an em-
ployee failed to fulfill the corresponding obligation of reasonable care
to avoid harm is not limited to showing any unreasonable failure to
use any complaint procedure provided by the employer, a demonstra-
tion of such failure will normally suffice to satisfy the employer’s bur-
den under the second element of the defense.!52

It is unlikely that Eveleth could have successfully invoked this affir-
mative defense, which would only be available with respect to those
plaintiffs who were not forced out of their jobs, i.e., did not suffer a
constructive discharge.!®3 It was patently obvious to the Eighth Circuit
that Eveleth did not have any effective or reasonable mechanism for
deterring and remedying workplace discrimination and harassment.
Even when the Eveleth employees reported the harassment, manage-
ment took ineffectual or no steps to remedy the harassment. Thus, the
first element of the Ellerth /Faragher test could not possibly be satis-
fied. Indeed, this case is much like Faragher, where the employer had
“entirely failed to disseminate its policy against sexual harassment
among the beach employees” and this “policy did not include any as-
surance that the harassing supervisors could be bypassed in registering
complaints.”*64

The Supreme Court’s 1999 Kolstad decision held that the eviden-
tiary standard for awarding punitive damages under Title VII was the
statutory “malice or reckless indifference standard,” and not the “egre-

162. Ellerth, 524 U.S. at 765; see also Faragher, 524 U.S. at 807 (citing Ellerth).

163. Most courts that have ruled on this issue, including the Third and Eighth Cir-
cuits, have held that a constructive discharge is a tangible employment action that fore-
closes the Ellerth /| Faragher affirmative defense. See Suders v. Easton, 325 F.3d 432,452~
55 (3d Cir. 2003) (collecting cases), petition for cert. filed, 72 U.S.L.W. 3124 (U.S. Jul. 14,
2003) (No. 03-95); Jaros, 294 F.3d at 966. But see Caridad v. Metro-North Commuter
R.R., 191 F.3d 283, 294 (2d Cir. 1999) (“constructive discharge does not constitute a ‘tan-
gible employment action,” as that term is used in Ellerth and Faragher”). The Eleventh
Circuit, in cases that were decided before Ellerth and Faragher, held that “constructive
discharge qualifies as an adverse employment decision.” Poole v. Country Club of Colum-
bus, Inc., 129 F.3d 551, 553 n.2 (11th Cir. 1997) (collecting cases). The First Circuit re-
cently concluded that this issue required a fact-specific determination that precluded any
blanket rule as to whether or not a constructive discharge was a tangible employment
action. See Reed v. MBNA Marketing Sys., Inc., 333 F.3d 27, 33 (1st Cir. 2003) (“Nothing
is gained by arguing in the abstract about whether a constructive discharge is or is not
a discharge; for some purposes or rubrics, it might be so treated, and for others not.”)
(internal citation omitted).

164. Faragher, 524 U.S. at 808 (“we hold as a matter of law that the [defendant]
could not be found to have exercised reasonable care to prevent the supervisors’ harassing
conduct”).
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giousness” standard used by several circuits.'®® Kolstad lowered the
burden on the plaintiffs seeking punitive damages, since it is no longer
necessary for plaintiffs to prove that the employers’ conduct be char-
acterized as egregious.'®® Prior to Kolstad, at least two decisions from
the Eighth Circuit had required “outrageous” conduct beyond the stat-
utory malice or reckless indifference standard, while another decision
had correctly anticipated Kolstad.'%

The Kolstad Court went on to hold that “in the punitive damages
context, an employer may not be vicariously liable for the discrimina-
tory employment decisions of managerial agents where those decisions
are contrary to the employer’s ‘good faith efforts to comply with Title
VII.””168 However, it is beyond doubt that Eveleth would not have been
able to assert this defense to liability for punitive damages, given that
the record evidence, as discussed herein, in the Class Action book, and
in the Eighth Circuit’s decision, abundantly showed that Eveleth made
no “good faith efforts” to comply with the antidiscrimination statutes.

The Supreme Court’s 1998 Oncale decision emphasized that the
court should judge the severity of the workplace harassment “from
the perspective of a reasonable person in the plaintiff’s position.”*®® The
Supreme Court set forth an analysis based upon the objective reason-
able person standard, looking at “the social context in which particular
behavior occurs and is experienced by its target,” which inevitably “de-
pends on a constellation of surrounding circumstances, expectations,
and relationships which are not fully captured by a simple recitation
of the words used or the physical acts performed.”'" It is difficult to
conceive of a “social context” under which sexual, let alone racial, ha-
rassment would not be found offensive, but Oncale may permit the
harassed employee to argue that the harassment should be judged from
the perspective of a person of her own gender, race, or ethnic group,
and not that of society at large. Oncale should prevent an employer
such as Eveleth from arguing that an employee assumed the risk of
harassment by working in a predominately male, blue-collar workplace
where local “cultural norms” meant that women at work were viewed
as sex objects.!”?

165. Kolstad v. American Dental Ass’n, 527 U.S. 526, 533—39 (1999).

166. Id.

167. Compare Varner v. National Super Mkts., Inc., 94 F.3d 1209, 1214 (8th Cir.
1996) (requiring “outrageousness”), and Karcher v. Emerson Elec. Co., 94 F.3d 502, 509
(8th Cir. 1996) (same), with Kim v. Nash Finch Co., 123 F.3d 1046, 1065-66 (8th Cir.
1997).

168. Kolstad, 527 U.S. at 545.

169. Oncale v. Sundowner Offshore Serv., Inc., 523 U.S. 75, 81 (1998).

170. Id. at 81-82.

171. In 2002, a panel of the Fourth Circuit held that there could be no sexual ha-
rassment where the alleged conduct preexisted the arrival of women in the workplace,
i.e., the defendant’s male employees on the factory floor routinely made derogatory com-
ments about women in general, long before the defendant hired women to work in those
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In its June 2002 Morgan decision, the Supreme Court held that
the continuing violation doctrine applies to hostile work environment
claims, but not to discrete discrimination claims, such as termination
or failuretopromote claims.!”® This allows the harassment plaintiff to
include conduct occurring prior to Title VII's statutory 300-day deadline
or the applicable section 1981 statute of limitations period, provided
that at least one event occurred within the limitations period.!”® No-
tably, the Supreme Court vacated a recent Eighth Circuit decision that
refused to allow Title VII plaintiffs to recover damages for harassment
occurring prior to the 300-day deadline, thereby rejecting the narrow
reading taken in that circuit for the temporal scope of hostile work
environment claims.1”* At the same time, Morgan does mean that some
of the Eveleth plaintiffs’ promotion, hiring, and training claims would
not have survived this jurisdictional bar.

Finally, in its April 2003 State Farm decision, which naturally was
issued after this book was published, the Supreme Court held that
there are constitutionally-mandated limits to punitive damages under
the Due Process Clause. Critically, the Court suggested that punitive
damages ordinarily should not exceed compensatory damages by a ratio
of more than 10:1 and that the defendants’ net worth should not be
used in determining punitive damages.!”® In the Eveleth case, most of

blue-collar positions. Thus, Judge Williams, joined by Judge Niemeyer, opined that these
sexist comments occurred regardless of whether women were present in the workplace.
Ocheltree v. Scollon Prods., Inc., 308 F.3d 351, 356—57 (4th Cir. 2002), vacated on reh’g
en banc (4th Cir. Dec. 16, 2002). Judge Michael’s dissenting opinion tartly questioned
whether racial harassment, such as the “daily use of the meanest racial slur against
African-Americans” could similarly be excused on the grounds that “the workplace had
previously been all white and that the pattern of racial slurs was the same both before
and after the plaintiff’s arrival.” Ocheltree, 308 F.3d at 376 (Michael, J., dissenting). The
Fourth Circuit held its en banc oral argument on February 25, 2003. See Deborah Sontag,
The Power of the Fourth: How One Appellate Court Is Quietly Moving America Ever Right-
ward, N.Y. TIMES MAG., Mar. 9, 2003, at 38 (discussing oral argument,).

On July 18, 2003, the Fourth Circuit issued its en banc decision in Ocheltree, which
rejected the panel’s rationale for denying any recovery to the plaintiff. See Ocheltree v.
Scollon Prods., Inc., 335 F.3d 325 (4th Cir. 2003) (en banc). The en banc decision had a
complete reversal in the lineup of the judges: Judge Michael, joined by eight of the twelve
circuit judges, wrote the majority opinion; Judge Williams authored a dissenting opinion
that was only joined by Judge Widener; and Judge Niemeyer wrote an opinion concurring
in the judgment alone. The en banc court held that Ms. Ocheltree established that the
harassment was because of her sex: even though the sexual atmosphere predated her
arrival, the remarks and conduct escalated significantly after her arrival, particularly
after she complained during a shop meeting. Id. at 331—33. Moreover, several of the acts
were expressly directed towards her. In contrast, the remarks and conducts were never
directed towards her male coworkers, even if they had the incidental effect of embar-
rassing some of them. Id.

172. National R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 115-17 (2002).

173. Id.

174. Madison v. IBP, Inc., 257 F.3d 780, 796—97 (8th Cir. 2001), vacated, 536 U.S.
919 (2002).

175. State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S.
25 (2003).

,123S.Ct. 1513,1524—
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the plaintiffs suffered substantial compensatory damages, particularly
for emotional distress, and some also had physical injuries caused by
workplace conditions. If this case were to be tried anew today, it is likely
that the compensatory damages would have supported a sizable puni-
tive damages award under Title VII, so that State Farm would not
change the outcome.

XII. A General Critique of Class Action

It is obvious that Bingham and Gansler have written a compelling
and page-turning account that capably presents complex litigation in
terms that a general reader can comprehend. Perhaps in an attempt to
satisfy multiple audiences—the lay public, law students, and employ-
ment lawyers—the authors had to make several compromises that
have sacrificed the overall quality of their book.

First, there is no index to this book, so the reader who wants to
refer back to previous events is forced to flip through numerous pages,
or else take detailed notes. Indeed, this reviewer prepared a detailed
twenty-two-page chronology in order to keep track of the litigation.

Second, there are no photographs in this book. I expected to see
photographs of the plaintiffs, the worksite, the attorneys, the judges,
and a sampling of the sexist notes, graffiti, and props. Such photo-
graphs are readily available and were published in various newspa-
pers, including the Washington Post, which allowed the reader to vi-
sualize the persons and objects. Although one picture may be worth a
thousand words, the authors seem to have taken to heart the admoni-
tion that lawyers should prefer to use a thousand words!

Nor are there any maps showing the location of the Eveleth facili-
ties—which are quite remote from Duluth, let alone the Twin Cities—
or the various nearby towns and villages mentioned throughout the
authors’ narrative.

Moreover, there are no case citations to any of the published opin-
ions in this litigation, which makes it needlessly difficult for the lay
public to find the opinions at their local law library or on the Internet.!”®
Further, the authors blithely state that the 416-page report by Special
Master McNulty is a “published opinion.””” However, this report is not
available in Westlaw, was not published in the Federal Supplement or
Federal Rules Decisions, and does not appear to be available on the
Internet, as confirmed by several searches.

Perhaps some of these limitations can be remedied through the
publication of a law school source book, which could include a timeline,

176. Although the Eighth Circuit’s opinion is posted on its Web site, available at
http://www.ca8.uscourts.gov, and http://www.findlaw.com, the district court’s decisions
are not posted on that court’s Web site, available at http://www.mnd.uscourts.gov.

177. Bingham & Gansler, supra note 1, at 351.
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photographs, and excerpts from some of the pleadings and decisions,
much as has been done for A Civil Action.'™

Finally, although the authors mention the 1991 amendments to
Title VII (permitting jury trial and monetary damages) and the 1994
amendments to Federal Rules of Evidence 412 (excluding evidence re-
garding the sexual conduct of victims), they made no attempt to discuss
how the legal landscape has substantially changed as a result of inter-
vening Supreme Court decisions.

XIII. The Verdict

I highly recommend this book to employment lawyers, judges and
their clerks, and law students. It provides a fascinating picture of the
litigation of a complex employment discrimination class action, with
many cautionary lessons that are equally applicable to single-plaintiff
cases. This book also forms a useful companion to Paul Barrett’s The
Good Black: A True Story of Race in America (1999), an account of a
race discrimination case brought by a law firm associate.!” Notwith-
standing several limitations, the authors are to be commended for hav-
ing made the effort to document the history of this important case.

178. A DOCUMENTARY COMPANION TO A CIVIL ACTION; WITH NOTES, COMMENTS, AND
QUESTIONS (Lewis A. Grossman & Robert G. Vaughn eds., rev. ed. 2002).

179. Mungin v. Katten Muchin & Zavis, 941 F. Supp. 153 (D.D.C. 1996), rev'd, 116
F.3d 1549 (D.C. Cir. 1997). Professor Wilkins has published an excellent analysis of this
book and the underlying issues. David B. Wilkins, Book Review: On Being Good and
Black, 112 HARv. L. REv. 1924 (1999).
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Undocumented Workers and the
NLRA: Hoffman Plastic
Compounds and Beyond

Orrin Baird*

I. Introduction

Jose Castro was employed by Hoffman Plastic Compounds but was
laid off along with three other employees.! The Board found that the
four workers had been unlawfully laid off for engaging in union activ-
ities.2 During the compliance hearing, Castro admitted that he had
entered the United States illegally and that he had presented false
documents to the employer in order to obtain the job.? Nonetheless, the
Board awarded Castro backpay from the date of his termination until
the date that Hoffman Plastic Compounds first learned of his undocu-
mented status.? The court of appeals denied review, and the Supreme
Court granted certiorari.?

I will contend in this paper that the majority’s decision in Hoffman
Plastic Compounds that the NLRB’s power to award backpay to un-
documented workers is limited by the Immigration Reform and Control
Act (IRCA) simply misinterprets our national immigration policies as
implemented through the IRCA and, rather than promoting those pol-
icies, actually undermines them. I will also explain why I think that
the perceived conflict between the IRCA and the NLRA that the Court
faced in Hoffman Plastic Compounds was caused by two deficiencies in
our workplace laws: (1) the inflexibility of the NLRB’s remedial au-
thority and (2) the fact that our immigration laws fail to account for the
economic realities of the twenty-first century. I will finally turn to what
comes after Hoffman Plastic Compounds: the rights undocumented

*Mr. Baird is an associate general counsel at the Service Employees International
Union, AFL-CIO.

1. Hoffman Plastic Compounds v. NLRB, 535 U.S. 137, 169 L.R.R.M. (BNA) 2769
(2002). The background, essential facts, and descriptions of the majority and dissenting
opinions have been set forth in detail in the paper of my co-presenter, Mark Brown, and
therefore, there is no need to repeat those here. I will set forth only the most basic facts
as a means of providing context.

2. 535 U.S. at 140.

3. Id. at 141.

4. Id. at 141-42.

5. Id. at 142.
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workers still retain after the Court’s decision and the issues I believe
remain unsettled.

II. The Hoffman Plastic Compounds Decision

In Hoffman Plastic Compounds, the Court was called on to recon-
cile two federal employment statutes: the National Labor Relations Act
(NLRA)® and the Immigration Reform and Control Act of 1986
(IRCA)".2 On the one hand was the NLRA’s need to provide a mean-
ingful remedy for serious unfair labor practices, which not only com-
pensated the unlawfully discharged employees but served as a deter-
rent to future violations. On the other hand was the IRCA, which
prohibited the employers from knowingly employing undocumented
workers, established a procedure for employers to verify an individual’s
work authorization, and made it a crime for workers to present false
documents to an employer as part of the employment verification
process.

A. The Majority Opinion

In a five-to-four decision, the Court’s majority found that the IRCA
limited the NLRB’s authority to award backpay to undocumented work-
ers.” Eighteen years before the Hoffman Plastic Compounds decision,
the Court had previously attempted to reconcile the NLRA with our
immigration laws in Sure-Tan, Inc. v. NLRB.* In Sure-Tan, the Court
affirmed the Board’s holding that undocumented workers were em-
ployees under the Act, finding that there was “no reason to conclude
that application of the NLRA to employment practices affecting such
aliens would necessarily conflict with the terms of the INA.”!!

However, in Sure-Tan, the undocumented workers involved had
left the United States while the case was pending before the Board.'?
The Court found that the Board’s remedial authority was limited by
our national immigration policy, and thus, the Board was prohibited
from reinstating workers who were not authorized to reenter the
United States.'® The Court held that the Board’s reinstatement order
had to be conditioned on proof of the worker’s legal reentry into the
United States and that the backpay award was inappropriate because
the workers were “unavailable for work” during the period that they

6. 29 U.S.C. § 151 (2000).
7. Pub. L. No. 99-603, 100 Stat. 3359 (codified as amended in scattered sections of
8 U.S.C.).
8. Hoffman Plastic Compounds, at 144—47.
9. Id. at 151-52.
10. 467 U.S. 883, 116 L.R.R.M. (BNA) 2857 (1984).
11. Id. at 893.
12. Id. at 887.
13. Id. at 903.
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were not entitled to lawfully be in the United States and thus not en-
titled to backpay for that period of time.*

Hoffman Plastic Compounds varied significantly from Sure-Tan in
two important respects. First, at the time that the backpay was
awarded, the undocumented worker was still in the United States, al-
beit, illegally.!® Second, Congress had dramatically changed our im-
migration policy by passing the IRCA, which for the first time imposed
legal obligations on employers to ensure that they did not employ un-
documented workers.'® Although the lower courts and the Board had
attempted to resolve the issue of backpay for undocumented workers
by interpreting the Court’s earlier decision in Sure-Tan, the Court de-
termined that the question was “better analyzed through a wider lens,
focused as it must be on a legal landscape now significantly changed.”!”

Writing for the majority, Chief Justice Rehnquist found that Cas-
tro, as an undocumented worker, had no right to be employed at all
under the IRCA and that he had committed a crime under the IRCA
by submitting false documents in order to initially obtain employ-
ment.'® The majority noted that the Board’s order awarded Castro com-
pensation for years of work not performed, for wages that could not be
lawfully earned, and for a job that was obtained in the first place by
fraud.'® The majority held that the Board’s remedial authority is lim-
ited by other federal laws and that to allow “the Board to award back-
pay to illegal aliens would unduly trench upon explicit statutory pro-
hibitions critical to federal immigration policy, as expressed in IRCA.”?°

B. The Dissenting Opinion

Writing the dissenting opinion, Justice Breyer found that the IRCA
placed no restriction on the Board’s remedial power.2! He noted that
the Board’s backpay remedy not only compensated victims but also
served as a deterrence to discourage employers’ from violating our labor
laws.?2 He found backpay “necessary; it helps make labor law enforce-
ment credible; it makes clear that violating the labor law will not pay.”?3
Turning to the IRCA side of the equation, he found no “policy” behind
the IRCA that might warrant depriving the Board of this remedial
power.?* The IRCA simply provided that an employer may not knowingly

14. Id. at 903-06.

15. Id. at 141-42.

16. Immigration Reform and Control Act of 1986, Pub. L. No. 99-603, 100 Stat 3359
(codified as amended in scattered sections of 8 U.S.C.).

17. Hoffman Plastic Compounds, 467 U.S. at 147.

18. Id. at 148-50.

19. Id.

20. Id. at 151

21. Id. at 153 (Breyer, J., dissenting).

22. Id.

23. Id. at 154.

24. Id.
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employ an undocumented worker, that every employer must verify
every worker’s documentation, and that it is a crime for a worker to
submit false documentation.?” He wrote that there was nothing in the
language of the IRCA that dealt with how a violation of that statute
was going to affect the enforcement of other statues.?®

C. The Court’s Failure to Understand the Policies behind IRCA

The irony of the majority’s opinion, as Justice Breyer discusses in
his dissent, is that, although the decision professes to rest on the
Court’s determination that a backpay award to an undocumented
worker “would unduly trench upon explicit statutory prohibitions criti-
cal to federal immigration policy, as expressed in IRCA,”?” the effect of
the majority’s decision is to undermine the very policy upon which the
IRCA is based.

As Justice O’Connor noted in writing for the majority in Sure-Tan,
“la] primary purpose in restricting immigration is to preserve jobs
for American workers; immigrant aliens are therefore admitted to work
in this country only if they ‘will not adversely affect the wages and
working conditions of workers in the United States similarly em-
ployed.””?® Prior to passage of the IRCA, the immigration laws placed
no legal restrictions on employers’ employing undocumented workers.
The INA only made it illegal for undocumented individuals to enter
this country.??

However, time had shown that the INA was not effective in stop-
ping illegal immigration into this country. Leading up to the passage
of the IRCA, there was a growing awareness in the country that, due
to the huge economic disparities between this country and the immi-
grants’ home countries, immigrants were willing to take great risks to
seek a better economic life in this country and that no amount of crim-
inal enforcement of the INA would be able to stop that flow of undoc-
umented workers. As the House Report on the IRCA emphasized: “as
long as job opportunities are available to undocumented aliens, the
intense pressure to surreptitiously enter this country or violate status
once admitted as a nonimmigrant in order to obtain employment will
continue.”®’

Thus, not only did the IRCA for the first time impose sanctions on
employers who knowingly employed undocumented workers, but it rep-
resented a sea change in our immigration policy. The IRCA recognized
that the flow of undocumented immigrants into this country could only

25. Id.

26. Id. at 154-55.

27. Id. at 151.

28. Sure Tan, 467 U.S. at 893 (quoting 8 U.S.C. § 1182(a)(4)).

29. 8 U.S.C. § 1182(a)(5) (formerly 8 U.S.C. § 1182(a)(4)) (1999 Supp. 2003).
30. H.R. REP. No. 99-682, pt. 1 at 56 (1986).
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be stemmed if employment opportunities for undocumented workers
could be substantially decreased. As Justice Breyer observed in his dis-
senting opinion: “the general purpose of the immigration statute’s em-
ployment prohibition is to diminish the attractive force of employment,
which like a ‘magnet’ pulls illegal immigrants towards the United
States.”?!

In the IRCA, Congress sought to reduce the economic incentives
for employers to hire undocumented workers, realizing that this was
more likely to deter mass illegal immigration than simply trying to
punish the undocumented workers who attempted to cross our borders.
As the House Committee Report noted: “[t]he principal means of closing
the back door, or curtailing future illegal immigration, is through em-
ployer sanctions. . . . Employers will be deterred by the penalties in this
legislation from hiring unauthorized aliens and this, in turn, will deter
aliens from entering illegally or violating their status in search of em-
ployment.”32

Therefore, Congress included in the IRCA employer sanctions for
knowingly hiring undocumented workers and a process for verifying
worker documentation. But Congress did not stop there. It also enacted
other incentives to discourage employment of undocumented workers.
Included in the IRCA was a special legalization program that estab-
lished a process by which undocumented workers who had been in the
United States for a certain period of time could apply for resident status
and eventually for permanent status.3? The purpose for doing this was
to discourage employers from hiring undocumented workers by de-
creasing the pool of undocumented workers while increasing the supply
of documented workers. As the Senate Judiciary Committee Report
stated, “through legalization . . . [we seek] to eliminate the illegal sub-
class now present in our society. . . . Their illegal status and resulting
weak bargaining position causes these people to depress U.S. wages
and working conditions.”* In addition, Congress placed in the IRCA
additional appropriations for enhanced enforcement of labor standards
legislation on behalf of undocumented workers to “remove the economic
incentive for employers to exploit and use [undocumented] aliens.”®

In short, the whole purpose of the IRCA was to diminish whatever
incentives employers might have to hire undocumented workers in the
belief that if employment opportunities for undocumented workers de-

31. Hoffman Plastic Compounds, 535 U.S. at 155 (Breyer, dJ., dissenting) (citing H.
REP. No. 99-682, pt. 1, at 45 (1986)).

32. H.R. REP. No. 99-682, pt. 1, at 46 n.12.

33. 8 U.S.C. § 1255a (1999 & Supp. 2003).

34. S. REp. No. 99-132, at 16 (1995).

35. Immigration Reform and Control Act of 1986, Pub. L. No. 99-103, 100 Stat 3381,
§111(d).
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clined, so would the flow of undocumented workers across our borders
seeking employment.3® A failure to enforce labor protective legislation
on behalf of undocumented workers would be counterproductive to this
purpose. The House Committee Report on the IRCA observed:

It is not the intention of the Committee that the employer sanctions
provisions of the bill be used to undermine or diminish in any way
labor protections in existing law, or to limit the powers of federal or
state labor relations boards, labor standards agencies, or labor arbi-
trators to remedy unfair practices committed against undocumented
employees for exercising their rights before such agencies or for en-
gaging in activities protected by existing law. ... As the Supreme
Court observed in Sure-Tan, Inc. v. NLRB, 467 U.S. 883 (1984) ap-
plication of the NLRA “helps to assure that wages and employment
conditions of lawful residents are not adversely affected by the com-
petition of illegal alien employees who are not subject to the standard
terms of employment.”3”

It appears the majority in Hoffman Plastic Compounds simply
missed the whole point of enacting the IRCA. Given the very substan-
tial economic incentives that exist for undocumented workers to come
to the United States, it is ridiculous to argue that the possibility of a
backpay award should the worker be illegally fired is a factor in the
decision of undocumented workers to come here. However, as Justice
Breyer observed in his Hoffman Plastic Compounds dissent:

To deny the Board the power to award backpay, however, might very
well increase the strength of this magnetic force [which draws un-
documented workers to the U.S.]. That denial lowers the cost to the
employer of an initial labor law violation (provided, of course, that
the only victims are illegal aliens). It thereby increases the employer’s
incentive to find and to hire illegal-alien employees.3®

Even in the case of an unknowing employer, to deny backpay

offers employers immunity in borderline cases, thereby encouraging
them to take risks, i.e., to hire with a wink and a nod those potentially
unlawful aliens whose unlawful employment . . . ultimately will lower
the costs of labor law violations.?®

Thus, although the majority in Hoffman Plastic Compounds pays
homage to the IRCA’s underlying policies, its decision has the effect of
completely undermining its principal goal.

36. For more complete discussion of the IRCA’s legislative history and the policies
behind the IRCA, see Brief Amici Curiae of American Civil Liberties Union Found. and
Make the Road by Walking, Inc., I at 8, Hoffman Plastic Compounds, Inc. v. N.LLR.B.,
535 U.S. 137 (2002) (No. 00-1595).

37. H.P. REp. No. 99-682, pt. 1, at 58 (quoting Sure-Tan, 467 U.S. at 893).

38. Hoffman Plastic Compounds, 467 U.S. at 155.

39. Id. at 156.



