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The Editor’s Page

Try the Electronic Version of The Labor Lawyer

Most of our readers probably don’t know that The Labor Lawyer is
available online, and that we’ve had an electronic version for several
years. We encourage you to try this version. Doing so is a simple pro-
cess. Visit www.abanet.org/labor/mo/premium-11/laborlawyer/19-3/toc.
html and log in to the site by using your ABA ID number as your user-
name and your last name, in all lowercase type, as your password. Each
article is separately posted in Adobe PDF format, enabling you to down-
load, save, and print any selections you wish.

If you have registered to receive electronic communications from
the Section, then you've already received an e-mail announcing that
this issue of The Labor Lawyer is available online. Those lucky elec-
tronic recipients were able to read the journal several weeks in advance
of its receipt by mail.

We want you to take your copy of The Labor Lawyer in whatever
format best suits your needs. However, the costs of paper and mailing
make the electronic version a more economical alternative for the Sec-
tion. We will soon set up a procedure by which members can elect to
receive The Labor Lawyer electronically instead of by mail. Members
who select that option will be given early electronic notification of each
upcoming issue, including a table of contents and the indispensable
Editor’s Page. For now, we simply urge you to take a look at the elec-
tronic delivery system and see if it appeals to you as an alternative to
displaying the books on your shelves.

There is already a good reason for you to try the alternative
e-version. Because of space considerations, we’ve put the cumulative
index for all our volumes through Volume 19 on a separate address on
our Web site. The annual index for Volume 19 appears at the end of the
Winter/Spring 2004 issue (Volume 19, no. 3), and all of our subsequent
one-year indexes will be in book form, but our cumulative indexes will
now be available exclusively online.

For back issues of The Labor Lawyer online, simply go to the Sec-
tion’s Web site (www.abanet.org/labor), click on publications, and then
click on The Labor Lawyer. We will post the cumulative indexes there
as well as the back issues.

As we begin to develop the electronic version, we will try to upgrade
the ability to search its database for titles, authors, subject matter and
words and phrases. We welcome any input on how we can enhance this
service and make it more valuable to our members.

In this issue, several experienced practitioners as well as repre-
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sentatives from the academic community provide a wealth of insight
on a variety of topics. Hope A. Comisky and Natalie Abbott, in their
article on temporary workers, discuss the potential for double exposure
when employers use temporary employees through an agency. The au-
thors summarize case law that suggests that even though the employee
is hired by the temporary agency, the company where the employee
works may also be liable for claims under various employment discrim-
ination laws. The article discusses the theories for dual liability and
the factors a court will consider in determining which entity or entities
are liable. Ms. Comisky is a veteran contributor to The Labor Lawyer,
and we welcome her back.

Renee Parsons and Thomas J. Speiss III tackle the perplexing
question of the treatment of alcoholism under the Americans with Dis-
abilities Act (ADA). The article begins with a brief history of drinking,
then moves on to the more mundane task of navigating the labyrinth
of definitions and cross-referenced provisions of the ADA. The reader
will find that a considerable amount of judicial energy has been ex-
pended in determining how the ADA deals with alcoholism, but that
many questions remain.

Gregory V. Mersol’s article, “Ethical Issues in Class Action Liti-
gation,” is our second recent foray into the ethical issues faced by labor
and employment lawyers. Mr. Mersol explores the conflicting interests
of plaintiffs in employment law class action litigation and the ethical
issues these pose for counsel. For example, in a class action alleging
race and sex discrimination in promotions, the interests of the two
groups may differ. The author discusses the applicability of the Model
Rules of Professional Responsibility, as well as the earlier Model Code.
He also analyzes the applicability of FRCP Rule 23(a) to class actions.
The piece covers communications between counsel and class members,
a cousin of a topic we dealt with in a recent issue about the ability of
the plaintiff’s lawyer to contact employees of the employer. Mr. Mersol
also discusses the ethical dilemmas in fashioning settlements in class
action litigation.

Allan G. King gives us practical advice on the use of statistical
analysis in making sure that a proposed reduction in force (RIF) does
not give rise to litigation, either under a disparate impact or intentional
discrimination theory. The author provides concrete statutory illu-
strations of his points. He cautions attorneys to avoid overreliance upon
a statutory analysis, suggesting that the employer must design an
even-handed plan that is fair to all employees. Mr. King also explores
whether a statistical analysis performed for a client is privileged against
discovery.

Rod M. Fliegel and Ronald D. Arena continue a thriving cottage
industry with their analysis of the impact of the Fair and Accurate
Credit Transaction Act of 2003 (FACT) upon certain investigations of
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employee misconduct. In two earlier articles in The Labor Lawyer, a
colleague of the authors, Teresa Butler Stivarius (a former student of
mine, I must add), analyzed the ability of consumer credit investigators
to conduct investigations under the Fair Credit Reporting Act (FCRA)
in light of a Federal Trade Commission opinion known as the Vail letter.
What'’s at stake is this: The FCRA provides certain safeguards for con-
sumers when a consumer-reporting agency provides information about
the consumer to a prospective employer for hiring and other purposes.
The Vail letter extended that protection to investigations of workplace
harassment claims. For the most part, the FACT overturns the Vail
letter. The issues are complicated, and the reader who seeks guidance
in this area will benefit from this excellent article.

Finally, Professor Stephen F. Befort and Bryan N. Smith tackle
what they call “one of the densest thickets” in the field of labor and
employment law in their critique of the preemption issues in Chamber
of Commerce v. Lockyer. Lockyer involves a California statute that pro-
hibits state employers and other state actors from using state funds to
assist or resist union organizing efforts. The article provides a compre-
hensive review of federal preemption doctrine, something I know you
are all dying to relearn. We are always happy to have the perspective
of an academic on our pages. Professor Befort is a multiple contributor
to The Labor Lawyer—he wrote an earlier piece on preemption, and
he’ll be back in the next issue with the report of the Section Secretary
on the work of the U.S. Supreme Court in our field during the previous
term.

I hope you enjoy this issue, whether you read it online, in book
form, or both.

Robert J. Rabin
Editor



The Labor Lawyer
2005 STUDENT WRITING COMPETITION

The Labor Lawyer’s annual student writing competition is open
to students at all ABA-accredited law schools. Papers may be writ-
ten on any topic in the field of labor and employment law and will
be reviewed by the staff of The Labor Lawyer. A $500 prize will
be awarded to the winning paper, which will be published in The
Labor Lawyer.

Papers must not exceed forty double-spaced pages (including
double-spaced endnotes). Papers must follow the format detailed
in the editorial guidelines on page ii.
Papers must be postmarked by the submission deadline:
August 31, 2005

Send all papers to Professor Robert J. Rabin, Editor
The Labor Lawyer, Syracuse University College of Law
E. I. White Hall, Syracuse, NY 13244-1030
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Temporary Workers May Get “Two
Bites” at Recovery Under the
Employment Discrimination Laws

Hope A. Comisky and Natalie Abbott*

I. Introduction

An article that appeared in Newsweek last year was titled “Tem-
porary Worker, Permanent Loser?”! The author, a temporary worker
himself, was bemoaning the fate of the temporary workforce in this
country.? He said they were assigned to menial tasks.? He claimed that
they were not liked.* He concluded that temporary employees are “wage
slaves with far fewer rights than the corporations [they] make up.”®
The author did not address, however, the rights of temporary workers
under the federal antidiscrimination laws. The writer never mentioned
that temporary workers may have significant protections under the fed-
eral antidiscrimination laws—protections that may not exist in other
areas. Indeed, in the field of employment discrimination laws, tempo-
rary employees often get “two bites” at the apple.

The controversy is rooted in the fact that the federal employment
discrimination laws generally are viewed to cover claims only by em-
ployees against their employers.® Therefore, a temporary employee
certainly can sue for discrimination the temporary agency that employs
him. However, often the discrimination occurs at the location where the
temporary employee is providing services. In those cases, a threshold
issue is raised: can the temporary employee maintain suit against the

*Ms. Comisky is a partner in the Labor and Employment Group at Pepper Hamilton,
LLP. Ms. Abbott is an associate in the same group. The authors would like to acknowledge
the research assistance of Christopher P. Zubowicz, another associate in the Labor and
Employment group at Pepper Hamilton, LLP.

. Michael Rybrick, My Turn, NEWSWEEK, Mar. 10, 2003, at 18.

Id.

Id.

Id.

Id.

. Indeed, the cases are legion stating that independent contractors, for example,
are not covered by the employment discrimination laws. See, e.g., Farlow v. Wachovia
Bank of N. Carolina, 259 F.3d 309, 313—16 (4th Cir. 2001); EEOC v. North Knox Sch.
Corp., 154 F.3d 744, 747-51 (7th Cir. 1998); Oestman v. Nat’l Farmers Union Ins. Co.,
958 F.2d 303, 305—-06 (10th Cir. 1992); Broussard v. L.H. Bossier, Inc., 789 F.2d 1158,
1159-61 (5th Cir. 1986). See also Clackamas Gastroenterology Associates v. Wells, 538
U.S. 440 (2003), deciding whether a director-shareholder physician was an employee of
a professional corporation.

O =
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entity at which she was providing services? Put another way, even
though the temporary agency is the employer that provides the pay-
check and W-2 form for tax purposes, will the company where the tem-
porary employee is working also be considered the employer for pur-
poses of attaching liability under the employment discrimination laws?
The answer to that question is either “Yes” or “No,” depending upon the
circumstances.”

II. Theories Under Which Temporary Workers May Be
Covered by the Antidiscrimination Laws
A. Statutory Definition of Employer
The definition of “employer” under most antidiscrimination laws is
not that informative. For example, the definitions under Title VII of
the Civil Rights Act of 1964 (Title VII)® and the Americans with Dis-
abilities Act (ADA),? are identical and provide:

The term “employer” means a person engaged in an industry affecting
commerce who has 15 or more employees for each working day in
each of 20 or more calendar weeks in the current or preceding cal-
endar year, and any agent of such person . . .}

Reference must be made to the definition of “employee.” Both Title VII
and the ADA also contain the same definition of employee. Under each
statute, an employee is defined as “an individual employed by an em-
ployer.”'! Because of their circularity, however, the statutory defini-
tions of employer and employee provide little explanatory direction in
practice.

Given the lack of legislative guidance about what constitutes an
employer or employee under either statute, courts look beyond the lan-
guage of the statute to determine whether an entity at which a tem-
porary worker has been placed may be liable under federal law as an
employer.

7. Although this article focuses on the antidiscrimination laws, the challenge of
determining employer status and attendant liability arises in a variety of contexts. For
example, the Second Circuit most recently tackled the issue in a decision addressing
whether garment manufacturers that hired contractors to sew and finish articles of cloth-
ing were joint employers of the seamstresses under the Fair Labor Standards Act of 1938,
29 U.S.C. §§ 201-19 (2000 & Supp. I 2001). See Zheng v. Liberty Apparel Co., Inc., 355
F.3d 61 (2d Cir. 2003). The Second Circuit held that a court must look beyond an entity’s
right to control the individual’s work when assessing the “economic realities” of the re-
lationships of the parties, reconciling two competing tests that had been applied in that
Circuit. Id. at 71. The concept of “economic realities” in the context of the employment
discrimination laws is discussed in the text, infra at n. 50.

8. 42 U.S.C. §§ 2000e to e-17 (2000 & Supp. I 2001).

9. 42 U.S.C. §§ 12101-213 (2000 & Supp. I 2003).

10. 42 U.S.C. §2000e(b); 42 U.S.C. § 12111(5)(A).
11. 42 U.S.C. §§ 2000e(f), 12111(4).
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In the leading case of Nationwide Mutual Insurance Co. v. Dar-
den,'? the U.S. Supreme Court explained how “employee” should be
defined under another employee benefits statute, the Employee Retire-
ment Income Security Act (ERISA).!®> The Court held that in light of
the circularity of ERISA’s definition of employee (which closely resem-
bles the definition of employee in Title VII and the ADA), the common
law test of agency should be applied to determine whether an individual
is an employee or an independent contractor.!*

The Court set forth several factors that should be examined to de-
termine the degree to which the asserted hiring party has the right to
control the manner and means of the individual’s job responsibilities,
and thereby “employ” the individual under this test.!® The Supreme
Court noted that, in determining whether an individual is an employee
under the common law of agency, a court should

consider the hiring party’s right to control the manner and means by
which the product is accomplished. Among the factors relevant to this
inquiry are the skill required; the source of the instrumentalities and
tools; the location of the work; the duration of the relationship be-
tween the parties; whether the hiring party has the right to assign
additional projects to the hired party; the extent of the hired party’s
discretion over when and how long to work; the method of payment;
the hired party’s role in hiring and paying assistants; whether the
work is part of the regular business of the hiring party; whether the
hiring party is in business; the provision of employee benefits; and
the tax treatment of the hired party.'®

All of these factors must be assessed without one factor being dispositive.”
Courts have struggled with this analysis. In many cases, temporary
employees were deemed to have been employed by the entity at which

12. 503 U.S. 318 (1992).

13. 29 U.S.C. §§ 1001-461 (2000 & Supp. I 2001).

14. Darden, at 323. (The Court noted that there is a presumption that the agency
law definition of employee applies unless Congress specifically created an alternative
statutory definition. Id. at 322—23 (quoting Cmty. for Creative Non-Violence v. Reid, 490
U.S. 730, 739-40 (1989)).)

15. Id. at 323.

16. Id. at 323—24 (quoting Reid, 490 U.S. at 751-52).

17. Temporary workers also may have other rights under the ERISA. For example,
in Thomas v. SmithKline Beecham Corp., 297 F. Supp. 2d 773, 773-94 (E.D. Pa. 2003),
the Court discussed whether exclusion of temporary workers from the benefit plan, al-
though not a per se ERISA violation, may constitute such a violation when the employer
did not correctly classify that group as an excluded group under the plan. The court
assumed the plaintiffs to be common law employees of the company for purposes of the
summary judgment motion before it and thereby clearly met the definition of “employee”
for those purposes. Id. at 792. It ruled that a factual issue was raised as to whether the
claimants did in fact receive “compensation” from the company as required by the plan,
while they worked as temporary employees, given the relationship between the tempo-
rary agency and the company in that case. Id. at 791-94. A more detailed analysis of
these issues is outside the scope of this article.
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they were placed for purposes of the antidiscrimination laws. These
opinions emphasize the control and direction of the temporary worker,
the assignment of duties, and delegation of day-to-day tasks and
oversight.'®

In a few cases, courts have determined that the control was not
sufficient to support a finding that the entity at which the work was
performed was the employer.'®

The issue also may arise in the reverse situation. A contractor sup-
plies personnel to manage a facility. The contractor’s manager is ac-
cused of discrimination. Is the contractor an “employer” for purposes of
the anti-discrimination laws? The Darden factors again would be an-
alyzed to determine the answer. For example, in Woolridge v. Fischbach
and Moore Transit Group, the plaintiff was assigned by her employer,
D.L. Electric, to work on a project that was supervised by the Fischbach
and Moore Transit Group (FMTG).2° When she left the worksite with-
out obtaining proper approval, FMTG notified D.L. Electric.?! After
D.L. Electric refused to discipline Woolridge, FMTG refused to work
with her and sent her back to D.L. Electric.?? She was subsequently
fired by D.L. Electric.2?> However, she sued FMTG for employment
discrimination.?*

In ruling that plaintiff Woolridge was an employee of D.L. Electric,
and not an employee of FMTG, the court relied on the following factors:
D.L. Electric interviewed and hired Woolridge; D.L. Electric signed her
paychecks; D.L. Electric withheld employment taxes; D.L. Electric pro-
moted her; and D.L. Electric ultimately fired her.?’ The terms and con-
ditions of her employment were governed by a collective bargaining
agreement between D.L. Electric and the local representatives of the
National Electrical Contractors Association.?® FMTG’s role, on the

18. See Richardson v. Century Products, Inc., 163 F. Supp. 2d 771, 774-76 (N.D.
Ohio 2001); see also Fiorani v. CACI, 192 B.R. 401, 408—09 (Bankr. E.D. Va. 1996) (em-
ployment discrimination under § 525(b) of the Bankruptcy Code).

19. See Rodriguez v. Polo Ralph Lauren, 77 F. Supp. 2d 643, 645—-48 (E.D. Pa. 1999)
(security firm hired the plaintiff, paid for his health insurance, issued his paycheck, and
withheld federal taxes; the fact that the company contracting with the security firm
scheduled the shifts and had representatives present at several meetings with the se-
curity guards was insufficient under the Darden standard); Metro. Pilots Ass’n. v. Schlos-
berg, 151 F. Supp. 2d 511, 519-525 (D.N.J. 2001) (same); Birchem v. Knights of Columbus,
116 F.3d 310, 312-13 (8th Cir. 1997) (applying Darden factors in ADA case and holding
that plaintiff was independent contractor and not employee); Hall v. Tribo Constr. Co.,
Inc., 2001 U.S. Dist. LEXIS 11175, at *15-%23 (W.D. Pa. Mar. 28, 2001) (similar).

20. 2000 Dist. LEXIS 376, at *2 (N.D. Tex. Jan. 7, 2000).

21. Id. at *3.

22. Id.

23. Id.

24. Id. at *4.

25. Id. at *10—*11.

26. Id. at *2—*3.
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other hand, consisted of ensuring that enough electricians were pro-
vided and that the project was completed on time.2” It did not have the
authority to discipline or discharge D.L. Electric employees.?® FMTG
hired the labor and the supervisors.?®

A similar ruling was made in Cella v. Villanova University and
Aramark Facilities Services, Inc.?° The court found that contracting for
the placement of an individual to manage a department for another
employer did not make the contractor an “employer” of the line em-
ployees in that department.?! The entity that hired the contractor to
manage its department still retained exclusive control of the conditions
of its employees’ employment, as well as direct supervision of its em-
ployees and the right to hire and fire them.?? Under these circum-
stances, the employing entity—and not the contractor—was the sole
employer for purposes of the employment discrimination laws.?3

B. “Indirect Employer”

There are other theories discussed in the reported cases that would
support a discrimination claim by a temporary worker. Under the “in-
direct employer” theory, an employee can raise a claim against an entity
if the individual was an “aggrieved person” whose employment was
interfered with by that entity, making the entity an “indirect” employer.
That doctrine was first applied in Sibley Memorial Hospital v. Wilson.?*
In Sibley, the plaintiff was a private nurse.?®> She was sent to work in
a hospital to care for a patient.?® On two occasions, the supervisory
nurses at the hospital rejected the plaintiff because he was male and
was to care for female patients.?” The plaintiff sued the hospital and
the circuit court allowed the case to proceed, even though the hospital
did not employ the nurse.?® As the Court of Appeals explained:

We think it significant that [Title VII] has addressed itself directly to
the problems of interference with the direct employment relationship
by labor unions and employment agencies—institutions which have
not a remote but a highly visible nexus with the creation and contin-
uance of direct employment relationships between third parties. On
the facts as alleged ... [The hospital] is so circumstanced, and its

27. Id. at *11.

28. Id.

29. Id.

30. 2003 U.S. Dist. LEXIS 2191, at *20—%24 (E.D. Pa. Feb. 12,2003), appeal pending.
31. Id.

33. Id.

34. 488 F.2d 1338, 1340—43 (D.C. Cir. 1973).
35. Id. at 1339.

36. Id.

37. Id.

38. Id. at 1342.
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daily operations are of such a character as to have such a nexus to
the third parties in this case. . . .*

The “indirect employer” doctrine was also applied in Gomez v. Al-
exian Brothers San Jose Hospital.*® There, an employee of an indepen-
dent contractor sued a hospital that rejected a proposed manpower
contract with the plaintiff’s employer allegedly because too many His-
panics worked for the manpower company.*! The Ninth Circuit held
that the contracting company’s status as a potential independent con-
tractor did not mean that the hospital had not interfered with the re-
lationship between the plaintiff and his employer, the manpower com-
pany.*? The circuit court was very concerned about the perverse result
if an employer in the hospital’s position were allowed to “‘exploit cir-
cumstances peculiarly affording it the capability of discriminatorily in-
terfering with an individual’s employment opportunities with another
employer, while it could not do so with respect to employment in its
own service.””*3

Most recently, that doctrine was applied in Anderson v. Pacific
Maritime Associates and EEOC v. Pacific Maritime Associates.** The
Court of Appeals for the Ninth Circuit emphasized in both cases that
the discriminatory conduct had to take place at facilities controlled by
the party sought to be brought in as an “indirect employer.”*> In these
cases, all of the discriminatory conduct occurred elsewhere. In addition,
the Anderson association’s sole involvement in the grievance process—
as a discretionary mediator—was viewed as too attenuated to make it
an “indirect employer.”*6

C. Joint Employer Theory*’

Another theory under which more than one entity may be respon-
sible to a temporary worker for employment discrimination is the “joint
employer” analysis. The basis for this analysis is that one employer,
while contracting in good faith with an otherwise independent com-
pany, may have retained for itself sufficient control of the terms and

39. Id.

40. 698 F.2d 1019, 1021-22 (9th Cir. 1983).

41. Id. at 1020.

42. Id. at 1021.

43. Id. (quoting Sibley, 488 F.2d at 1341).

44. Anderson, 336 F.2d 924, 929-32 (9th Cir. 2003); Pacific, 351 F.3d 1270, 1273-74
(9th Cir. 2003).

45. Anderson, 336 F.3d at 932; Pacific, 351 F.3d at 1274.

46. See Anderson, 336 F. 3d at 931.

47. An in-depth analysis of the joint employer theory is outside the scope of this
article. However, it was recently discussed in connection with a case under the Family
Medical Leave Act of 1993, 29 U.S.C. §§ 2601-54 (2000 & Supp. I 2001), even though
that statute does not contain any language that specifically addresses the joint employ-
ment concept. Moreau v. Air France, 343 F.3d 1179, 1182 (9th Cir. 2003). The discussion
of the applicable factors in that context includes many of the same factors that form the
basis for the analysis under the antidiscrimination statutes. Id. at 1182-91.
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conditions of employment of the employees who are employed by the
other employer so as to be considered the “employer” under the federal
antidiscrimination laws.*®

In the Third Circuit, two separate business entities generally con-
stitute joint employers where the facts demonstrate that “‘they share
or co-determine those matters governing essential terms and conditions
of employment.””*® In deciding whether a joint employer relationship
exists, the courts look to the totality of the circumstances focusing on
three key factors: “(1) authority to hire and fire employees, promulgate
work rules and assignments and set conditions of employment, includ-
ing compensation, benefits and hours; (2) day-to-day supervision of em-
ployees, including employee discipline; and (3) control of employee re-
cords, including payroll, insurance, taxes and the like.”>°

In Pacific Maritime Associates, the Ninth Circuit used an eight-
factor “economic reality” test in which the first factor likewise empha-
sized: “the degree of the alleged employer’s right to control the manner
in which the work is to be performed.”®!

A district court within the Seventh Circuit recently acknowledged
that the question of a joint employer theory as applicable to discrimi-
nation cases is an unsettled one in the Seventh Circuit.??> The court
then concluded that

the joint employer theory should apply in cases in which an individual
is employed by a temporary employment agency, but suffers discrim-
ination by the employer to which he or she is assigned, where that
employer exerts a significant amount of control over the individuals.
Failure to apply the joint employer theory in this context would per-
mit an employer that would otherwise be subject to Title VII's con-
straints to avoid liability for discrimination while maintaining total
control over the work of its employees, merely by hiring them through
agencies in a temporary capacity.?®

The U.S. Supreme Court in Clackamas Gastroenterology Associates
v. Wells decided whether a director-shareholder physician could be

48. NLRB v. Browning-Ferris Indus. of Pa., Inc., 691 F.2d 1117, 1124 (3d Cir. 1982).

49. Zarnoski v. Hearst Business Communications, Inc., 1996 U.S. Dist. LEXIS 181,
at *14 (E.D. Pa. Jan. 11, 1996) (quoting Browning-Ferris Indus., 691 F.2d at 1124).

50. Id. at *24.

51. 351 F.3d at 1275. The other factors were “the alleged employee’s opportunity for
profit or loss depending upon the alleged employee’s managerial skill; the alleged em-
ployee’s investment in equipment or materials required for the alleged employee’s task,
or the employee’s employment of helpers; whether the service rendered requires a special
skill; the degree of permanence of the working relationship; whether the service rendered
is an integral part of the alleged employer’s business; ownership of property or facilities
where work occurred; and whether responsibility under the contracts between a labor
contractor and an employer passes from one labor contract to another without material
changes.” Id.

52. Piano v. Ameritech/SBC, 2003 U.S. Dist. LEXIS 1696, at *1, *14 (N.D. Ill. Feb.
5, 2003).

53. Id. at *14.
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counted as an employee in determining if a professional corporation
was covered by the ADA.?* In so deciding, the Supreme Court referred
to the EEOC Compliance Manual section 605:0009, which similarly
emphasized as the first two factors in the analysis “whether the orga-
nization can hire or fire the individual or set the rules and regulations
of the individual’s work; whether and, if so, to what extent the orga-
nization supervises the individual’s work.”®®

In dealing with situations involving use of temporary employees
at an entity’s place of business, these factors generally are easy to meet.
As to the first factor—authority to hire and fire employees, promulgate
work rules and assignments, and set conditions of employment—the
temporary workers are hired by the temporary agency which then
places them on temporary assignments at various other facilities. They
often are supervised by employees of the contracting entity. They often
receive job assignments, are notified of work rules, and are assigned to
hours in a manner similar to that for the contracting entity’s regular
employees. In addition, the contracting entity often may remove the
temporary worker simply by making a telephone call, saying the indi-
vidual must be replaced with another temporary worker. In addition,
the amount the temporary workers are paid usually depends on the
rate negotiated with the contracting entity. Thus, on balance, in the
typical situation involving temporary employees, the first factor sup-
ports a joint employer theory.

The second factor—day-to-day supervision and discipline of em-
ployees—generally is performed by the contracting entity. A temporary
agency does not routinely place an individual on site at its client’s lo-
cation. Even in those cases where there is a direct employee of the
temporary agency at the placement, the temporary agency employee is
there to “run interference” between the temporary employees and the
contracting entity. The on-site individual from the temporary agency
cannot countermand the decision of the contracting entity on how the
work must be performed. Likewise, if the contracting entity determines
that there is a problem with the performance of a temporary worker,
the temporary agency has no leverage to disagree. Upon request, the
temporary agency replaces the individual with someone new. The third
factor—control of employee records, including payroll, insurance,
taxes, and the like—generally rests with the temporary agency.

Amarnare v. Merrill Lynch, Pierce, Fenner, & Smith, Inc. repre-
sents a typical situation where a temporary agency and its client cor-
poration were found to be “joint employers.”®® In that case, an employee
of a temporary agency brought a Title VII claim against both the tem-

54. 538 U.S. 440, 123 S. Ct. 1673, 1680 n. 10 (2003).
55. Id. at 1680.
56. 611 F. Supp. 344 (S.D.N.Y. 1984).
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porary agency and the brokerage firm where she had been assigned
during the period in question.’” To determine whether the brokerage
firm was a joint employer of the plaintiff for the purposes of Title VII,
the court applied the “economic realities” test “viewed in the light of
common law principles of agency and the right of the employer to con-
trol the employee.”®®

The court concluded that the brokerage firm exercised complete
control over the plaintiff’s work assignments, the means and manner
of her performance, and the hours of her employment.?® The plaintiff
was subject to the direct supervision of brokerage firm employees in
all respects and at all times during the period while she worked for
that firm.%° The brokerage firm also had the right to discharge the
plaintiff from the assignment and request a replacement employee from
the temporary service if it found the plaintiff’s services unsatisfac-
tory.®! The court looked to the common law “loaned servant doctrine,”
which provides that “‘an employee directed or permitted to perform
services for another “special” employer may become that employer’s
employee while performing those services.”®? Accordingly, in Amar-
nare, the court concluded that the brokerage firm was a joint employer
of the plaintiff.?

Cella v. Villanova University and Aramark Facilities Services, Inc.
is a recent case where the joint employer argument was rejected.®* The
facts in this case presented a stark contrast to the situation in Amar-
nare and support the contrasting result. In Cella, a member of the
housekeeping staff and an employee of Villanova claimed he was sub-
jected to disability discrimination.®® In addition to suing his employer,
Villanova University, he sued a subsidiary of Aramark, a company
that had a contract with his employer to provide management services
for the housekeeping department.®® The company placed just one em-
ployee at Villanova.%” This employee, however, served as department
manager.%® The plaintiff claimed that this individual subjected him to
harassment, even though his direct supervisors all were Villanova
employees.5%®

57. Id. at 346.

58. Id. at 347-48.

59. Id. at 348.

60. Id.

61. Id.

62. Id. at 349 (citations omitted).
63. Id.

64. 2003 U.S. Dist. LEXIS 2192, at #21-*24 (E.D. Pa. Feb. 12,2003), appeal pending.
65. Id. at *1.

66. Id. at *1-*2.

67. Id. at *2.

68. Id. at *3

69. Id. at *2—*3.
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The district court rejected this claim.”® Of particular importance
were the following factors:

(1) the plaintiff was a union member whose termination was con-
trolled by the applicable collective bargaining agreement be-
tween the union and Villanova;

(2) Aramark had no input into that collective bargaining agree-
ment or the termination decision; and

(3) the plaintiff’s direct supervisors on a day-to-day basis were
Villanova employees.”

Podsobinski v. Roizman presents a more typical factual scenario
where the court found there was no joint employer status.”? Podsobin-
ski involved the issue of whether two companies were joint employers
so that the number of their employees should be aggregated for pur-
poses of determining if the statutory threshold for Title VII coverage
had been met.” The plaintiff had sued her direct employer and its par-
ent company.” The court noted that, for such purposes, “[t]he focus of
the joint employer theory is whether the entities in question share or
co-determine those matters governing essential terms and conditions
of employment, such as the hiring and firing of employees and the day-
to-day supervision of employees.””® Because the operation of the two
entities was completely distinct, the court held that they should not be
treated as joint employers.”®

D. Commonality of Interest Theory

A final theory under which a contracting party may be brought in
as a defendant in a claim brought by the employee of a temporary
agency is the commonality of interest test. Under this test, parties that
are not named in an administrative charge may still be named as a
defendant in an employment discrimination lawsuit.””

In Glus, the U.S. Court of Appeals for the Third Circuit announced
a four-prong test to determine when an individual does not need to
be named in an EEOC complaint and still can be a proper defendant

70. Id. at *23.

71. Id. at ¥22—%23.

72. 1998 U.S. Dist. LEXIS 1743, at *6—*13 (ED. Pa. Feb. 13, 1998).

73. Id.

74. Id. at *1.

75. Id. at ¥12—*13 (citations omitted).

76. Id. at *14.

77. Glus v. G.C. Murphy Co., 562 F.2d 880, 887—-88 (3d Cir. 1977). On remand, the
court held that although the International union was not named in the EEOC charge, it
should have been treated as if it were named. The Local and International had the same
interests. The exclusion of the International did not cause actual prejudice. Finally, the
complainant reasonably could have acted under the belief that the International would
be represented by the Local. See Glus v. G.C. Murphy Co., 1979 U.S. Dist. LEXIS 14458
(W.D. Pa. Feb. 14, 1979), aff’d, 629 F.2d 248 (3d Cir. 1980).
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in a subsequent judicial action.”® A court should look at the following
factors:

(1) whether the role of the unnamed party could through reasonable
effort by the complainant be ascertained at the time of the filing of
the EEOC complaint; (2) whether, under the circumstances, the in-
terests of a named [party] are so similar as the unnamed party’s that
for the purpose of obtaining voluntary conciliation and compliance it
would be unnecessary to include the unnamed party in the EEOC
proceedings; (3) whether its absence from the EEOC proceedings re-
sulted in actual prejudice to the interests of the unnamed party; [and]
(4) whether the unnamed party has in some way represented to the
complainant that its relationship with the complainant is to be
through the named party.”

The Glus four-part test was subsequently collapsed into two
prongs. Today, a court in the Third Circuit will allow a party to be
named in a suit that was not named in an EEOC action if (1) the un-
named party has notice of the complaint and (2) there is a commonality
of interest between the unnamed and named parties.®°

Similar factors are utilized in other federal circuits. For example,
in Alvarado v. Board of Trustees of Montgomery Community College,
the plaintiff named the Montgomery Community College in his EEOC
charge and then added the Board of Trustees to his suit.®! The U.S.
Court of Appeals for the Fourth Circuit held that the plaintiff was ex-
cused from meeting the formal requirements of 42 U.S.C. section 2000e-
5(f)(1), which requires exhaustion of administrative remedies against
a party before it is named in a federal court suit.®? In this situation,
strict adherence to the requirement was not needed because the same
counsel represented both the college and the board.?2 Each also shared
the same exact interests in the administrative and court proceedings.®*

Also instructive is Norwood v. Dale Maintenance Systems, Inc.®® In
that case, the U.S. District Court for the Northern District of Illinois
held that a corporation and the independent contractor it hired to per-
form janitorial services had shared interests.®® There, Standard Oil Re-
alty had a contract with Dale Maintenance System (Dale), under which
Dale cleaned the bathrooms in the building.®” Each entity had an un-
written policy that male janitors clean the men’s bathrooms and female

78. Glus, at 888.

79. Id.

80. Schafer v. Bd. of Pub. Educ. of the Sch. Dist. of Pittsburgh, 903 F.2d 243, 252 (3d
Cir. 1990).

81. 848 F.2d 457, 459-60 (4th Cir. 1988).

82. Id. at 458-59.

83. Id. at 460.

84. Id.

85. 1983 U.S. Dist. LEXIS 12636, at *1 (N.D. I1l. Oct. 18, 1983).

86. Id. at *8—*9.

87. Id. at *1.
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janitors clean the women’s bathrooms.?® The plaintiff, a woman em-
ployed by Dale, requested the day shift assignment posted for the men’s
bathroom.®® She did not receive the position and filed a sex discrimi-
nation charge with the EEOC that only named Dale.?° After the EEOC
investigated her charge, she filed suit and named both Dale and Stan-
dard Oil Realty as defendants.?’ The court ruled that Standard Oil
properly was named as a defendant.”? It found that the interests of both
Standard Oil and Dale were the same regarding the challenged em-
ployment policy.”® The court noted that Dale enforced a policy adopted
by itself and Standard and Dale could not change the policy at issue
without Standard’s approval.® The court also ruled that Standard Oil
had notice of the charge and could thus have attempted to resolve the
matter prior to litigation.®® Finally, it noted that Standard’s legal po-
sition was not prejudiced because it would have likely refused to engage
in conciliation.?®

III. Case Study

A company takes its obligations under the employment discrimi-
nation laws very seriously. It has a written equal employment oppor-
tunity policy. It has an affirmative action plan. It has a sexual harass-
ment policy. All of these policies are contained in an employee handbook
distributed to its employees. Acknowledgement forms memorializing
the employees’ receipt of the handbook are maintained in the personnel
files.

A full-time human resources manager is present on-site with an
office located right by the building entrance. Appropriate postings of
EEO notices appear on the company bulletin boards. A hotline for em-
ployee complaints—anonymous or otherwise—also is maintained. To
support the antiharassment policy, the company has engaged a firm to
provide training.

Before the training takes place, the company hires a temporary
worker for a project scheduled to take eight to twelve weeks. At the
request of the company, she is directed by the temporary agency to ask
for a specific supervisor when she reports for work the first day. She is
supervised by the company manager during her placement. Each morn-
ing, she meets with him to get her assignments. Each evening, she

88. Id. at *2.
89. Id. at *3.

91. Id. at *4—*7.
92. Id. at *9.
93. Id. at *8—*9

95. Id. at *7.
96. Id. at *9.
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reports to him to explain her daily progress. If she has any questions,
she directs those to the same manager.

The temporary worker is not provided with a copy of the company’s
employee handbook. She claims never to have seen the EEO postings
on any company bulletin board. She also claims not to know whom to
complain to if she has a problem, because no one told her that when
she came on site. The temporary agency does not maintain someone at
the facility. In fact, the agency mails the paychecks to its employees
and communicates only by telephone. The employee makes no com-
plaint while she is on assignment but walks off the job before it is
complete. She then complains to the agency that she was harassed at
the placement. The agency finds her another placement immediately.
She files a charge and then a lawsuit claiming sexual harassment at
the company where she worked for ten weeks, naming the company
where she was placed, and not the temporary agency, as a defendant.

Although the company has done everything right for its own em-
ployees, the company is vulnerable to suit by the temporary worker.
She has a number of theories, as noted above, to support her claim,
particularly the joint employer theory.?’

IV. Ramifications

These cases make clear that a contracting party may well have
liability under the employment discrimination laws for violations re-
lating to temporary employees. However, employees of temporary agen-
cies are not generally considered on the same level as company em-
ployees. As the Newsweek article states, employees of temporary
agencies often are given less desirable work and not provided with the
same terms and conditions of employment.®® Providing benefits is an
issue for the management of the temporary agency and not the con-
tracting party. Indeed, that is often the very reason companies choose
to hire through temporary agencies. They do not want the obligation of
hiring a full-time employee and paying benefits when the work is for a
special project or the needs appear to be only short term.

However, certain policies should have a broader reach to include
temporary workers. For example, temporary employees should be made
aware of the contracting company’s equal employment opportunity pol-
icy. A policy against harassment also should be made known. Indeed,
if the procedure for reporting harassment is not made known to a tem-
porary employee, a contracting company may have no affirmative de-
fense to a harassment suit. Where an employee alleges hostile work en-
vironment sexual harassment arising from the conduct of a supervisory
employee, and the employee does not suffer a tangible employment

97. See supra Part I1.C.
98. Rybicki, supra note 1.
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action, the employer is not liable only if it can establish that (1) it
exercised reasonable care to prevent and correct promptly any sexually
harassing behavior (for example, by maintaining a reasonable policy
against sexual harassment) and (2) the plaintiff unreasonably failed to
take advantage of any preventive or corrective opportunities provided
by the employer (because, for example, the plaintiff was aware of the
policy).”?

For this very reason, many employers have carefully crafted em-
ployee handbooks with policies on all discrimination-related topics.
However, few employers provide those handbooks to temporary em-
ployees. The reason often is to maintain the distinction between the
contracting entity and the temporary agency that employs the individ-
uals, pays the taxes, and issues the tax reporting forms. However, as
explained above, the distinction for tax purposes may not translate into
a distinction for all purposes. Failing to inform temporary employees
of certain policies may heighten a contracting entity’s potential liability
in these other areas—Iliability that may be very significant.!%

V. Recommendations

A balance must be maintained with temporary workers. As em-
ployees of another entity, benefits information, leave policies, and com-
pany holidays relating to the contracting entity are of no concern. How-
ever, temporary workers must be made aware of the contracting entity’s
policies relating to equal employment opportunity. The way to maintain
the balance is not difficult.

* Have an orientation for temporary workers.

¢ Provide copies of policies that apply to them.

¢ Identify the appropriate human resources personnel for two-way
communications.

¢ Post appropriate equal employment opportunity notices in high-
traffic areas, such as outside the restrooms and the cafeteria.

¢ Consider preparing an abbreviated manual for temporary work-
ers that includes any equal employment opportunity policies, the
antiharassment policy, and complaint procedures.

e Have the temporary worker sign off on receipt of the policies or
manual.

99. Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 765 (1998); Faragher v. City of
Boca Raton, 524 U.S. 775, 807 (1998).

100. See, e.g., Hunt v. State of Missouri Dept. of Corr., 297 F.3d 735, 740 (8th Cir.
2002) ($142,736 for constructive discharge and retaliation against temporary female
nurses who alleged they were sexually harassed by male employees at placement); Parker
v. Olympus Health Care, Inc., 264 F. Supp. 2d 998, 1001 (D. Utah 2003) ($2,500,000
verdict to temporary nurse who was sexually assaulted by supervisor at placement, but
reduced to $300,000).
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* Include temporary workers in any training programs on em-
ployment-related topics.

e Have a representative of the temporary agency on site and
communicate any comments about performance through that
representative.

* Finally, treat the temporary workers with the same respect as
regular company employees.

VI. Conclusion

A short-term payroll savings by obtaining temporary help may lead
to a significant liability under the employment discrimination laws.
Companies should be careful to take action to limit that liability while
maintaining the flexibility provided through the contracting of tempo-
rary workers.
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Does the Americans with
Disabilities Act Really Protect
Alcoholism?

Renee Parsons and Thomas J. Speiss III*

Much like the Civil Rights Act of 1964, which attempts to eliminate
shackles from the feet of life’s contestants, the Americans with Dis-
abilities Act (ADA)! is an attempt to provide an equal starting line for
individuals with immutable characteristics.? It is almost impossible to

*Ms. Parsons is an associate attorney with the law firm of Shughart Thomson &
Kilroy, P.C., in Kansas City, Missouri, where she practices labor and employment law.
She wishes to thank Carol Barnett, Sharon Kennedy, Terry Kilroy, and her support staff
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the law firm of Wasserman, Comden, Casselman & Pearson LLP in Los Angeles, Cali-
fornia. He wishes to thank Dr. Thomas Syre, an associate professor of health sciences at
James Madison University, and Dr. Steven M. Sommer, an adjunct professor of manage-
ment at the University of Southern California Marshall School of Business, for their
assistance with this article.

1. 42 U.S.C. §§ 12101-213 (2000).

2. THOMAS D. SCHNEID, THE AMERICANS WITH DISABILITIES ACT: A PRACTICAL GUIDE
FOR MANAGERS 22 (1992). The Acts are substantially similar. Id. at 23 (comparing 42
U.S.C. § 2000(e)(b) (2000) (defining employer as “person engaged in an industry affecting
commerce and any agent of such person”) with 42 U.S.C. § 12111(5)(A) (2000) (using
identical language in definition)). After the Court’s decision in Brown v. Board of Educ.
of Topeka, 347 U.S. 483 (1954), Congress became preoccupied with enacting legislation
for the protection of racial minorities, such as the Civil Rights Act of 1964. Roy L. BROOKS
ET AL., CIVIL RIGHTS LITIGATION: CASES AND PERSPECTIVES 990 (1995). Congress then
turned its attention to the rights of the disabled in the late 1960s, enacting the Archi-
tectural Barriers Act of 1968, which required that all buildings built with federal funds
must be accessible to disabled persons. Id.

Congress then passed the Federal Highway Act, 23 U.S.C. §§ 101-89 (2000), and the
Rehabilitation Act, 29 U.S.C. §§ 701-976 (2000) (RA), in 1973. Id. The Rehabilitation Act
prohibits federal agencies and those receiving federal funds from discriminating against
the disabled in the areas of employment and any activity receiving federal financial as-
sistance. Id. The ADA broadened the scope of federal protection of disabled persons to
include the private sector. Id. at 991. The ADA complements the Rehabilitation Act of
1973, which applies to employers with a specified relationship to the federal government,
such as federal agencies, the recipients of federal funding, and federal contractors. See
29 U.S.C. § 790 (2000). Specifically, the RA prohibits federal agencies and federal con-
tractors from discriminating against the disabled in the context of employment and pro-
scribes discrimination against disabled persons in any program or activity receiving
federal assistance. Id.

Further, subtitle A of Title II of the ADA applies to state and local governments. 42
U.S.C. §§ 12131-65. Because most programs and activities of state and local governments
are recipients of federal financial assistance from one or more federally funded agencies,
they are also covered by section 504 of the Rehabilitation Act of 1973, as amended (29
U.S.C. § 794) (section 504), as outlined above. But Title II of the ADA extends the Re-
habilitation Act to those state and local governments that do not receive federal financial
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establish a blanket rule to determine, in the absence of an expressed
statutory provision, whether a certain disease or impairment is covered
by the ADA. Often, a court’s determination of the Act’s coverage is com-
plicated by the numerous new interpretations of its text, a sketchy leg-
islative history, and differing scientific interpretations of existing and
“found” diseases or impairments.

The disease of alcoholism, professionally, has been accepted as an
impairment for about fifty years.®> While alcoholism is professionally
accepted as an impairment, it is not defined as a disability within the
ADA. Instead, the Act describes what is not protected with respect to
the use of alcohol and illegal drugs.* Furthermore, the judiciary has
not established a bright-line rule for treatment and accommodation of
alcoholism under this Act.? Therefore, it would benefit public policy and
ease judicial interpretation of the ADA if alcoholism was defined under
the Act.

This paper has three parts. Part I briefly defines the ADA and the
disease of alcoholism. Part IT examines the nonalcoholism coverage of
the ADA and attempts to survey the litany of lower court decisions
involving the ADA and alcoholism. And Part III discusses current de-
velopments with respect to alcoholism and the ADA. This paper con-
cludes that (1) alcoholism is an impairment under the ADA, but not
always a disability; (2) plaintiffs rarely can establish that the impair-
ment of alcoholism substantially limits a major life activity; and (3) the
ADA requires employers to reasonably accommodate alcoholics but
only if the alcoholic employee voluntarily comes forward and requests

assistance. See THE AMERICANS WITH DISABILITIES ACT, TITLE II TECHNICAL ASSISTANCE
MANUAL (1992).

3. ArLcoHoLISM 6 (Ronald J. Catanzaro ed., 1968). In 1956, the American Medical
Association (AMA) recognized alcoholism as a disease.

4. See 42 U.S.C. § 12114(a), which states: “[f]or purposes of this subchapter, the term
‘qualified individual with a disability’ shall not include any employee or applicant who is
currently engaging in the illegal use of drugs, when the covered entity acts on the basis
of such use.” Further, section 12114(c) states in pertinent part:

A covered entity—

(1) may prohibit the illegal use of drugs and the use of alcohol at the work-
place by all employees;

(2) may require that employees shall not be under the influence of alcohol or
be engaging in the illegal use of drugs at the workplace;

(3) may require that employees behave in conformance with the requirements
established under the Drug-Free Workplace Act of 1988 (41 U.S.C. §§ 701
et seq.);

(4) may hold an employee who engages in the illegal use of drugs or who is
an alcoholic to the same qualification standards for employment or job
performance and behavior that such entity holds other employees, even if
any unsatisfactory performance or behavior is related to the drug use or
alcoholism of such employee].]

42 U.S.C. § 12114(c).
5. See infra notes 87—108 and accompanying text.
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treatment and his disability is resolved after successful completion of
such treatment.

I. The Americans with Disabilities Act and Alcoholism
A. What Is the Americans with Disabilities Act?

The ADA was enacted by former President George Bush in 1990
and went into effect on July 26, 1992.6 The Act is a comprehensive
antidiscrimination statute that prohibits discrimination against dis-
abled individuals in employment, public services and transportation,
public accommodations, and telecommunication services.” Title I of the
ADA, which broadened the rights of disabled individuals to include the
private sector, is widely used.® A total of 84,442 employment discrimi-
nation charges were filed with the Equal Employment Opportunity
Commission (EEOC), the federal administrative agency that handles
ADA complaints, in fiscal year 2002.° Of those charges, about 16,000

6. See Americans with Disabilities Act of 1990, Pub. L. No. 101-336, 104 Stat. 327
(codified as amended at 42 U.S.C. §§ 12101-12213 (2000)). The Act was first introduced
in the Senate Committee on Labor and Human Resources on September 27, 1988. S. REP.
No. 101-116, at 106 (1989). The Act went into effect in July 1992. Erika Perrone Tatum,
The Impact of the Americans with Disabilities Act on AIDS Discrimination in the Work-
place, 19 AM. J. TRIAL ADVOC. 623 (1996). In 1992, the Act covered employers with twenty-
five or more employees, but on July 26, 1994, the Act was amended to cover employers
with fifteen or more employees. Id. at 631. The Act does not prohibit disability discrim-
ination in federal government, except with respect to the House of Representatives and
instrumentalities of the Congress. 42 U.S.C. § 12209.

7. THOMAS S. GIOTTO ET AL., MANAGING UNDER THE ADA, FMLA, NLRA AND THE
WORKERS’ COMPENSATION ACT 1 (1996) (quoting Harvey S. Mars, An Overview of Title I
of the Americans with Disabilities Act and Its Impact Upon Federal Labor Law, 12 HOF-
STRA LAB. L.J. 251 (1995)). The law, which consists of four sections, aims to eliminate
discrimination against disabled individuals in the areas of employment (Title I, 42 U.S.C.
§§ 12111-17), social services (Title II, 42 U.S.C. §§ 12131-65), public accommodations
offered by private entities (Title III, 42 U.S.C. §§ 12181-89), and telecommunications
(Title IV, 47 U.S.C. § 225). Mars, supra at 251. Within job procedures, the ADA prohibits
discrimination in the hiring or discharge of employees, employee compensation, advance-
ment, job training, and other terms, conditions, and privileges of employment. GIOTTO,
supra at 1.

As outlined in the Act, the purpose of the ADA is to (1) provide a clear and compre-
hensive national mandate for the elimination of discrimination against individuals with
disabilities; (2) provide clear, strong, consistent, enforceable standards addressing dis-
crimination against individuals with disabilities; (3) ensure that the federal government
plays a central role in enforcing the standards established in this chapter on behalf of
individuals with disabilities; and (4) to invoke the sweep of congressional authority, in-
cluding the power to enforce the Fourteenth Amendment and to regulate commerce, in
order to address the major areas of discrimination faced day-to-day by people with dis-
abilities. 42 U.S.C. § 12101.

8. Because of the ADA’s duplicate coverage of many of the rights protected under
the Rehabilitation Act, administrative agencies were asked to develop procedures and
coordinating mechanisms to ensure that the ADA and the Rehabilitation Act adminis-
trative complaints were handled without duplication or inconsistent, conflicting stan-
dards. H. CoNF. REP., No. 101-596, at 66 (1990).

9. Press Release, EEOC Reports Discrimination Charge Filings Up, Fiscal Year 2002
Data Show Religion, Age, and National Origin Bias Leading the Increase (Feb. 6, 2003),
available at http://www.eeoc.gov/press/2—6-03.html. The total number of charges filed
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disability discrimination complaints under the ADA were filed with the
EEOC in fiscal year 2002.%°

Moreover, the Act prohibits employer-based employment discrim-
ination against individuals, in possession of a mental or physical dis-
ability, who can perform the essential functions of a job position with
or without reasonable accommodation.!! A plaintiff must establish the
elements of discrimination under the ADA in order to survive a motion
for summary judgment, including (1) that he was disabled within the
meaning of ADA; (2) that he was qualified for the position with or with-
out accommodation; and (3) that he suffered discrimination based on
his disability.!? An individual is qualified with a disability under the
ADA if he: (1) has a physical or mental impairment that substantially
limits one or more major life activities; (2) has a record of such impair-
ment; or (3) is regarded as having an impairment.!3 If a disabled person
is ADA-qualified, the employer has a duty to work with the employee
in creating reasonable accommodations for the impairment so the em-
ployee can perform the essential functions of his job,'* unless the em-

with the EEOC is up 4.5% from 2001. Id. Further, the Commission recovered $310.5
million for charging parties. See id.

10. Id. This total is down 3 percent from 2001. Id.

11. GioTTO, supra note 7, at 1. The ADA incorporates concepts from Title VII of the
Civil Rights Act of 1964. HENRY H. PERRITT JR., AMERICANS WITH DISABILITIES ACT
HANDBOOK 85-89 (1991). Under the ADA, as under Title VII, a violation can be proved
in one of two ways: by proving an intent to discriminate or by proving that an employer’s
policy has a disparate impact on a racial, sexual, or other defined group. Id. See also
McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973) (to prove an employer’s
intent to discriminate under Title VII, an employee must establish a prima facie case of
discrimination, employer must rebut employee’s prima facie case with legitimate, non-
discriminatory reason, if possible, employee may then show that employer’s reason was
pretextual for discrimination); Griggs v. Duke Power Co., 401 U.S. 424, 432 (1971) (an
employee will prevail under a disparate impact claim by showing that a facially neutral
employment practice had a disparate impact on a protected group).

Under the ADA, an employer is “a person engaged in an industry affecting commerce
who has at least 15 or more employees for each working day in each of 20 or more calendar
weeks in the current or preceding calendar year.” 42 U.S.C. § 12111(5)(A); 29 C.F.R.
§ 1630.2(e). An individual under coverage of the ADA who can perform the essential
functions of the job can lay claim to an adverse employment action if he were not hired
because of his disability. School Bd. of Nassau County v. Arline, 480 U.S. 273 (1987)
(person is ADA qualified if he can perform position without reasonable accommodation;
negative stereotyping is not bona fide employer defense). However, if the characteristic
does impede the person’s ability to function in the context of employment, education,
services, or benefits, it shall not be considered a discriminatory action to deny that person
access to such employment, education, services, or benefits. See Southeastern Cmty. Coll.
v. Davis, 442 U.S. 397 (1979) (accepted judicial analysis of section 504 of Rehabilitation
Act).

12. Bailey v. Georgia Pacific Corp., 306 F.3d 1162, 1166 (1st Cir. 2002).

13. 42 U.S.C. § 12102(2). A physical or mental impairment includes debilitating
injuries and full-blown impairments such as Acquired Immune Deficiency Syndrome and
tuberculosis. See id.

14. See 29 C.F.R. § 1630.2(0)(3) (employer must determine reasonable accommoda-
tion through flexible, interactive process that involves both employer and disabled em-
ployee).
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ployer can prove the accommodation creates an undue hardship on the
operation of the employer’s business.!® If an employer can establish
that reasonable accommodation would impose an undue hardship, the
employee must then show that the employer’s articulated reasons in-
dicating that the accommodation is an undue hardship on the employer
is pretextual for discrimination.'®

B. What Is Alcoholism?

Wine has been fashionable since man began to record his actions,
first evincing itself in ancient Egyptian and Roman empires.!” In the
United States, the attachment to drinking can be broken into three
time periods: the colonial period, the expansionist period, and the mod-
ern period.'® During the colonial period, drinking, eating, and obesity
were widely accepted as normal.’® Drinking was a social affair. During

15. 29 C.F.R. § 1630.9(a). The Act defines undue hardship as “an action requiring
significant difficulty or expense, when considered in light of . . .” various factors. 42 U.S.C.
§ 12111(10)(A). In Leary v. Dalton, 58 F.3d 748 (1st Cir. 1995), the court held that there
was no duty to accommodate an employee jailed on drug and alcohol charges, where the
employee did not inform the employer of his addiction until after being incarcerated. Id.
While an employer may have a duty to reasonably accommodate an employee, it may not
if the accommodation is unduly burdensome. Gardner v. Morris, 752 F.2d 1271 (8th Cir.
1985) (employer had no duty to accommodate customer service employee who suffered
from panic attacks); Johnson v. Foulds Inc., 111 F.3d 133 (7th Cir. 1997) (granting indef-
inite leave not reasonable accommodation); Hudson v. MCI Telecommunications Corp.,
87 F.3d 1167 (10th Cir. 1996) (granting indefinite leave to employee with carpal tunnel
disability is unreasonable accommodation).

While the emphasis in “undue hardship” appears to be on financial hardship—an
accommodation that would be too expensive, taking into account the nature and consid-
eration of the accommodation, including the tax credits and deductions—an employer
may take into consideration the negative effect an accommodation might have on co-
workers, but lower morale, generalized fears, or prejudices against a person with a men-
tal disability do not constitute an undue hardship. Kenneth J. Rose et al., Mental Dis-
ability Discrimination and Americans with Disabilities Act, CAL. HuM. RES. (Fall 1996).

16. See St. Mary’s Honor Center v. Hicks, 509 U.S. 502 (1993) (burden shifts back
to the employee, who must now prove, by preponderance of the evidence, that employer’s
articulated reason was not real reason, but pretext for discrimination). In this prong, the
employee must demonstrate an inference that the real reason is discrimination, which
can be shown through the employer’s statements, policies, or practices. Id. The employer
will then argue that the employee, in addition to proving his prima facie case, must prove
discriminatory intent in the employer’s decision. Id. See generally Mark A. Schuman, The
Politics of Presumption: St. Mary’s Honor Center v. Hicks and the Burdens of Proof in
Employment Discrimination Cases, 9 ST. JOHN’S J. LEGAL COMMENT. 67, 84—94 (1993)
(there is disagreement on employee’s burden in this final phase).

17. CATANZARO, supra note 3, at 5; JACK H. MENDELSON & NANcY K. MELLO, AL-
COHOL: USE AND ABUSE IN AMERICA 8—12 (1985) (alcohol was prevalent in British colonies
but was considered necessary and beneficial).

18. MARK H. MOORE ET AL., ALCOHOL AND PUBLIC PoLICY: BEYOND THE SHADOW OF
PROHIBITION 8-11 (1981). The colonial period lasted for about 150 years, and ended
around the start of the Revolutionary War. Id. at 8. The expansionary period lasted into
the first decades of the twentieth century. Id. at 9. The modern period is currently in
existence. See id. at 10. While these periods are not as concrete as a geological fault line,
their distinctions are important for a historical analysis of the historical social pattern
of drinking and drunkenness. See generally id.

19. Id. at 10.
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the expansionist period, alcoholic beverages were seen as addicting and
became the focus of concern.?® The excessive drinker was seen as some-
one who was raved by a foreign substance.?!

Now that we have transitioned into the modern period, alcohol is
again socially and professionally accepted, but alcoholism is now rec-
ognized as an addictive disease.?? While no single cause of alcoholism,
or the habitual or compulsive consumption of alcoholic liquor, has been
identified, researchers suggest that alcoholism is caused by biological,
behavioral, and sociocultural forces.?® Alcoholism, as a disease, is
where the drinker and the supplier are not to blame, but rather the
chemical imbalance incurred between the substance and certain
drinkers.?*

Today, many national, private, and governmental organizations,
including the Department of Health and Human Services, have ac-
cepted alcoholism as an addictive disease.?’ Studies have revealed that
at least one-fifth of all prison inmates are alcoholics and that of all adult
drinkers, about 70 percent are “troubled or troublesome.”?%

20. Id.

21. Id.

22. CATANZARO, supra note 3, at 5. Specifically, in 1785, Dr. Benjamin Rush wrote
“An Inquiry into the Effects of Ardent Spirits upon the Human Body and Mind with an
Account of the Means of Preventing and of the Remedies for Curing Them,” in which he
called alcoholism a disease. Id.

23. THOMAS R. SYRE, Alcoholism and Alcoholics Anonymous on Campus: Implica-
tions for College Teachers, HOSP. TOPICS (1994). Alcoholism is a chronic, progressive, and
socially disruptive disease that can lead to hospitalization and even death if left unde-
tected. THOMAS R. SYRE, Employee Alcoholism and the Healthcare Setting, Hosp. TOPICS
(1994). It is characterized by tolerance of and physical dependence on alcohol and is
manifested by a loss of control in drinking, as well as diverse personality changes and
adverse social consequences. Id. at 9 (quoting Broadening the Base of Treatment for Al-
cohol Problems, INSTITUTE OF MEDICINE 1990).

24. Id. However, there has been much controversy about the concept of alcoholism
as a disease, specifically to what degree a drinker must imbibe and to what length. DAVID
J. ARMOUR ET AL., ALCOHOLISM AND TREATMENT 10 (1978). Overemphasis on the medical
model has allowed alcoholism to be analogized to tuberculosis or diabetes, which, at least
one scholar believes, “runs the risk of obscuring the probable truth that it may be a
symptom of a number of quite separate conditions.” Id. However, the disease concept has
removed the stigma of moral turpitude from excessive drinking and has allowed an ag-
grieved individual to seek help through free treatment facilities or through his insurance
policies. Id.

25. CATANZARO, supra note 3, at 6. These organizations include the American Medi-
cal Association (AMA), the American Psychiatric Association, the National Association
of Social Workers, the World Health Organization, the American Public Health Organi-
zation, the National Council on Alcoholism, the American Hospital Association, the
American Psychological Association, and the American College of Physicians. ELIZABETH
A. MALLOY, THE AMERICANS WITH DISABILITIES ACT 1 (1995).

In examining addictive diseases, the term “addictive” comes from the Latin word
addictur, meaning “to devote or to give one’s self up habitually to something”, disease is
a “definite morbid process having a characteristic train of symptoms.” Id. It “may affect
the whole body or any of its parts and its etiology, pathology and progress may be known
or unknown.” Id.

26. CATANZARO, supra note 3, at 9; GEORGE L. MADDOX, THE DOMESTICATED DRUG:
DRINKING AMONG COLLEGIANS 13 (1970) (Americans take drinking for granted).
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Modern society treats alcoholism as both a mental and a physical
impairment.?’ The addictive alcoholic, an individual who is psycholog-
ically and physically dependent on alcohol, cannot control his drink-
ing.2® Addictive alcoholics, however, respond favorably to treatment,
and usually enroll in self-help groups such as Alcoholics Anonymous,
Rational Recovery, Al-Anon, and Narcotics Anonymous.?? The non-
addictive alcoholic is psychologically dependent on alcohol and re-
sponds poorly to treatment.?* Many alcoholics, some 52 percentof all
addictive and nonaddictive alcoholics, are children of at least one al-
coholic parent.3!

Alcoholism affects about 18 million Americans and has an associ-
ated annual cost of about $25 billion.??> About 3 percent of the U.S.
workforce suffers from alcoholism.?® On average, an alcoholic is absent
two and one-half times as many days and costs about three times more
in sickness payments than the nonalcoholic employee.>* The cost to
industry of alcoholic employees is hard to estimate. Over $35 billion is
spent on alcohol per year, resulting in wage losses through absenteeism
due to excessive drinking at about $432 million per year.3? In addition,

27. Rose, supra note 15, at 2.

28. CATANZARO, supra note 3, at 10.

29. Id. Alcoholics Anonymous, a self-help group that believes in a higher religious
power, was formed in 1935. Id. at 116—24. See also ALCOHOLICS ANONYMOUS FAMILY
GROUPS: A GUIDE FOR THE FAMILIES OF PROBLEM DRINKERS (1955) (Alcoholics Anony-
mous family includes Al-Anon). Rational Recovery is a secular alternative to Alcoholics
Anonymous. Bonnie Henry, RR Wages War on Addictions Through Logic, AR1Z. DAILY
STAR, Nov. 23, 1991, at 5B. Rational Recovery has over 150 branch offices throughout the
United States. Id.

30. Id.

31. Id. at 13.

32. ARMOUR, supra note 24, at 8; Robert B. Fitzpatrick, Alcoholism as a Handicap
Under Federal and State Employment Discrimination Laws, C669 ALI-ABA 51 (1991);
Rudy M. Yandrick, Accommodating Alcoholic Employees Under ADA: Don’t Let It Become
Your Company’s Liability, CENT. PA. Bus. J. 6 (Jan. 13, 1993). The U.S. Department of
Health and Human Services predicted there would be about 20 million alcohol-dependent
or heavy-drinking American adults at the close of the twentieth century. Yandrick, supra
at 6. About 100,000 people die from alcoholism each year. Fitzpatrick, supra at 51. Fetal
alcohol syndrome, which causes mental retardation and facial deformities, affects about
one in every 500 babies born in the United States. Id.

33. See MADDOX, supra note 26, at 232 (most company programs treat persons as
suffering from a unique impairment). The dangers presented by employee alcohol abuse
are well illustrated by the Alaskan oil spill disaster. Fitzpatrick, supra note 32, at 51.
Joseph Hazelwood, captain of the Exxon Valdez, the oil tanker responsible for the spill,
had alcohol problems. Id. Exxon was aware of Hazelwood’s problems and had admitted
Hazelwood into its employee assistance program prior to the event. Id. (quoting Richard
Behar, Joe’s Bad Trip, TIME, July 24, 1989, at 42).

34. CATANZARO, supra note 3, at 393.

35. Id.; MOORE, supra note 18, at 20. Interestingly, the first formal alcoholic treat-
ment program in industry was started in 1943 by the E.I. DuPont Company. CATANZARO,
supra note 3, at 393. Alcoholism is estimated to cause 500 million lost workdays annually.
1999 National Household Survey on Drug Abuse, U.S. Department of Health and Human
Resources. Consequently, alcohol and drug abuse have been estimated to cost American
businesses roughly $81 billion a year in lost productivity. Id.
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the Bureau of Alcohol, Tobacco and Firearms—the “sin division” of the
federal government—collects about $13.5 billion per year in taxes on
alcohol and tobacco.?®

C. Legislative History of ADA Coverage of Alcoholism

The abuse of alcohol is a covered impairment under the ADA.37
Although the ADA states that alcoholics should be held to the same
working standards as their nonalcoholic coworkers, the EEOC suggests
that employers treat alcoholism as they do any disease or health prob-
lem.3® Specifically, the EEOC Technical Assistance Manual (TAM)
states that an employer should consider accommodating the alcoholic
employee.?® The TAM adds that “the Act does not require an employer
to discipline” an employee for alcoholism.*°

While the ADA expressly covers physical and mental impairments,
it covers alcoholism by implication.*! This ambiguity may stem from
(1) former Attorney General Griffin Bell’s interpretation of the RA, the
precursor to the ADA; and (2) the belief that the ADA, if it were all-
inclusive, would lead to an explosion of litigation and substantial so-
cietal costs.

36. The Bureau of Alcohol, Tobacco and Firearms (ATF) operates within the federal
government under the Treasury Department. General Statement of Bradley A. Buckles
Director, Bureau of Alcohol, Tobacco, and Firearms, May 10, 2001, available at www.
atf.gov/press/speech/fy01/051001directorsstatement.htm.

37. H.R. REP. No. 101-485(1), at 79 (1990). However, unlike individuals with physi-
cal impairments such as epilepsy or AIDS, or individuals with mental impairments such
as schizophrenia, alcoholics are not prescribed drugs for their impairment, which sepa-
rates the treatment of their disease from most other impairments.

38. See H.R. REP. NoO. 101-485(I), at 78 (1990) (ADA prohibits use of alcohol and
illegal drugs at the workplace). Under this interpretation, an employer may hold a drug
user or alcoholic to the same qualification standards for employment or job performance
and behavior to which it holds other individuals, even if any unsatisfactory performance
or behavior is related to the drug use or alcoholism of such individual. Id. at 79.

However, the EEOC has softened this stance somewhat. See EEOC TECHNICAL ASs-
SISTANCE MANUAL VIII-5 (1992). For instance, if an employer has a policy of granting
sick leave for employees who need medical treatment, the EEOC’s rules state that the
same sick leave policy should cover treatment for alcoholism. Id. Additionally, if the
employer allows worktime flexibility for cancer patients, the same flexibility should be
extended to alcoholics needing to attend rehabilitation counseling. Id.

The duty to accommodate an impaired person ends when the employee refuses rea-
sonable accommodations. See LeMere v. Burnley, 683 F. Supp. 275 (D.C. Cir. 1988) (al-
coholic employee refused to undergo treatment program after repeated requests and was
fired; termination upheld because employer had provided reasonable accommodation).

39. EEOC TECHNICAL ASSISTANCE MANUAL, supra note 38, at VII-3 (emphasis
added). For example, if an individual who has alcoholism is late to work or unable to
perform the responsibilities of his or her position, an employer can take disciplinary
action on the basis of the poor job performance and conduct. Id.

40. Id. at VIII-5 (emphasis added).

41. See generally H.R. REP. No. 101-485(I), at 78 (1990) (ADA prohibits use of al-
cohol and illegal drugs at the workplace). Alcoholics are implicated in this definition
because, by their nature, alcoholics use alcohol; accord H.R. REP. No. 101-485(1I), at 51
(1990) (noting that “physical or mental impairments” included “drug addiction and al-
coholism”). See supra notes 6—40 and accompanying text.
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Former Attorney General Bell, in a 1977 opinion letter, stated that
Congress had intended to include alcoholics and other drug addicts in
the definition of “handicapped individual” for purposes of the RA.*2 Spe-
cifically, Bell said alcoholism came within the plain language of the
statute since it was generally considered a disease that could substan-
tially impair a major life activity.*® Congress was not buoyed by Bell’s
interpretation of the RA, believing that alcoholism was a matter of free
choice, and sought to exclude alcoholics from the RA’s scope.**

Additionally, in 1990, members of Congress voiced their concern
that the ADA, if it were all-inclusive, would lead to an explosion of
litigation and substantial costs for private employers, as well as na-
tional, state, and local governments.*® These views were communicated
to President Bush, who believed that the ADA should be comprehensive
because of the inadequacy of the RA.*6 Further, he believed costs were
not prohibitive because many federal and private employers were al-
ready in possession of reasonable accommodations, such as elevators,
and his belief that the ADA would “phase in” rather than taking im-
mediate effect.*”

42. 43 Op. ATTN’Y GEN. 12 (1977). Bell issued his opinion letter because the regu-
lations of the Departments of Labor, 29 C.F.R. § 32.3(a), (b)(iii), and Health and Human
Services, 45 C.F.R. pt. 84, included active and recovering alcoholics in the definition of
“handicapped persons.” Fitzpatrick, supra note 32, at 57.

43. See 43 Op. ATT’Y GEN., supra note 42, at 12. Bell argued that the ADA “requires
that grantees covered by the act not automatically deny employment to persons solely
because they might find their status as alcoholics or drug addicts personally offensive.”
Id.

44. See Fitzpatrick, supra note 32, at 58 (several amendments were introduced in
Congress to exclude alcoholics and other drug addicts from coverage of the RA). Many in
Congress believe alcoholism is not a disease, but an exercise of free choice, which conflicts
with the AMA. Id. at 61. However, in 1978, Congress amended the Rehabilitation Act to
provide coverage for alcoholics and drug addicts. See Rehabilitation Comprehensive
Service and Developmental Disabilities Amendments of 1978, Pub. L. No. 95-602, tit. I,
§ 122(a)(6), 92 Stat. 2984, 2985 (amending 29 U.S.C. § 706(6) (1976)) (alcoholism is im-
pairment under RA). However, while the RA was amended, it did not provide express
consideration for alcoholics, only allowing that alcoholics and nonalcoholics should be
held to the same working standards. Id. This quasi-coverage still covered some legisla-
tors. See 135 CoNG. REC. 10,774-78 (daily ed. Sept. 7, 1989) (debate among Sen. Helms,
Sen. Coats, and Sen. Harkin).

45. See 26 WKLY. CoMP. PRESS D0c.1165 (July 30, 1990). The Congressional Budget
Office (CBO) estimated that the ADA, if enacted, would, within its first five years, cost
the federal government about $100 million, private transit operators about $65 million,
and private employers about $47 million. H.R. REP. No. 101-485(II), at 143 (1990). Ad-
ditionally, the CBO believed that the thirty-year cost of the ADA would be between $1
billion and $2.5 billion (in 1990 dollars). Id. at 147.

46. See 26 WKLY. ComP. PRESS. DoC., supra note 45, at 1165.

47. Id. Bush believed the balance between the rights of individuals with impair-
ments and legitimate business interests were well represented in the ADA. Id. Specifi-
cally, he stated that the ADA’s grandfather clause, which exempted employers with
twenty-five or more employees from coverage until 1992 and employers with between
fifteen and twenty-four employees from coverage until 1994 permitted “adequate time
for business to become acquainted with the ADA’s requirements.” Id.
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However, despite Bush’s best intentions, his view on the coverage
of the ADA is inconsequential.*® Congress’ interpretation of the Act is
controlling.*® While the legislative history of the Act displays meaning-
ful discussion of alcohol and drug use at the workplace, it reveals an
absence of discussion on the disease of alcoholism.?® Therefore, Con-
gress may have intentionally excluded alcoholics from prima facie ADA
coverage—due to unsupported beliefs and fear of rising costs.5?

II. Workplace Application of the Americans with

Disabilities Act

An employee may seek relief under the ADA if he is a qualified
individual whose impairment substantially limits a major life activ-

48. Haitian Ctrs. Council, Inc. v. McNary, 969 F.2d 1350, 1365-67 (2d Cir. 1992),
rev’d on other grounds, 509 U.S. 155 (1993) (reliance on presidential interpretation or
signing statement of an enacted statute is weak guide of construction, partisan, and self-
serving). Presidential signing statements have been ordinarily one to three pages in
length and have been published, along with the pertinent legislative history, in the pages
of the U.S. Congressional and Administrative News, a legal reference service published
by West. Daniel B. Rodriguez, Statutory Interpretation and Political Advantage, 12 INT'L
REv. L. & Econ. 217, 225 (1992) (while not dispositive, president’s construction binds
agency or bureau that enforces statute until court enjoins such construction).

If courts begin to rely on signing statements, Congress will adopt strategies to min-
imize their importance, perhaps through writing statutory language that limits the plau-
sible range of interpretive messages from the president. McNollgast, The Theory of In-
terpretive Canon and Legislative Behavior, 12 INT'L REV. L. & ECON. 235, 237 (1992).

49. Rodriguez, supra note 48, at 227—-28. To interpret an act, it is appropriate to look
in the legislative history of the act, which includes committee reports, conference reports,
and hearings, when the most plausible meaning of the language cannot be clearly ascer-
tained from the statutory context alone. Id. at 227.

50. See generally S. REP. No. 101-116 (1989) (ADA covers use of alcohol or drugs at
workplace); H.R. REP. No. 101-485(1), at 25 (1990) (ADA covers use of alcohol or drugs
at workplace); H.R. REp. No. 101-485(I1), at 77 (1990) (ADA definition of “qualified in-
dividual” does not include individual who is currently using alcohol or illegal drugs at
workplace); H.R. REp. No. 101-485(1I1I), at 47 (1990) (employers may require that em-
ployees not be under influence of illegal drugs and may prohibit use of illegal drugs or
alcohol at workplace); H. REP. No. 101-485(1V), at 37 (1990) (EEOC can issue regulations
to effectuate illegal drug and alcohol policies at the workplace); H. ConF. REP. No. 101—
558 (1990); H. ConF. REP. No. 101-596, at 63—64 (1990) (qualified individual does not
include person who is currently using illegal drugs).

51. While not a stated objection to broad coverage of alcoholism under the ADA,
some members of Congress may also not have wanted to add specific coverage of alcoholics
to the ADA out of fear of seeming soft on drinking, and the belief that such a soft stance
would conflict with President Bush’s “zero tolerance” policy on drugs. See 135 CONG. REC.
10,784 (remarks of Sen. Danforth) (the ADA “must clearly reflect the current attitude
that President Bush aptly noted ‘our nation has zero tolerance’ for illegal drug use”). The
interchangeability and cross-addiction of alcohol and drugs are a common part of a chem-
ically dependent worker’s disability. DAVID MALIKIN, SOCIAL DISABILITY: ALCOHOLISM,
DRUG ADDICTION, AND SOCIAL DISADVANTAGE 146 (1973).

Additionally, while interchangeability and cross-addiction of alcohol and drugs may
be part of the disability, an addiction to some drugs is illegal, while an addiction to alcohol
is not. Therefore, there is no logical basis for grouping these two inflictions together as
part of a “zero tolerance” policy—unless alcohol is suddenly deemed illegal for people of
all ages. Prohibition is over.
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ity.52 An individual is qualified under the ADA if he can perform the
essential functions of the position with or without reasonable accom-
modation.’3 Under the ADA, an individual has a disability if he has
(1) a physical or mental impairment that substantially limits one or
more major life activities; (2) a record of such impairment; or (3) is
regarded as having such impairment.5*

While almost all disabilities can be categorized as physical or men-
tal impairments, alcoholism can be either a physical or mental impair-
ment, neither a physical nor mental impairment, or both.>® Further
complicating matters, Congress did not clearly define its intent with
regard to reasonable accommodations for alcoholics.’® In the interest
of clarity, the established categories of physical and mental impair-
ments will be discussed first. This section will then conclude with a
discussion of alcoholism as an impairment.

A. Physical Impairment
A physical impairment is defined under the ADA as “any physio-
logical disorder, or condition, cosmetic disfigurement, or anatomical

52. 29 C.F.R. § 1630.2(h)(1). Major life activities include breathing, walking, and
lifting. See 29 C.F.R. § 1630.2(i). A physical or mental impairment does not include physi-
cal characteristics such as height, weight, eye color, normal pregnancy, personality traits,
educational, or cultural traits. Id. Additionally, homosexuality, bisexuality, transvestit-
ism, pedophilia, exhibitionism, voyeurism, gender identity disorders not resulting from
physical impairments, and other sexual disorders are not covered under the Act. 42
U.S.C. §§ 12211(a), (b)(1). See Dobre v. Nat’l R.R. Passenger Corp., 850 F. Supp. 284 (E.D.
Pa. 1993) (transsexualism is not physical or mental impairment).

53. Fehr v. McLean Packaging Corp., 860 F. Supp. 198 (E.D. Pa. 1994) (employee
who could not work in warm, confined space because of medicine he was taking for de-
pression was entitled to probe of reasonableness of requested accommodation). The Fehr
court held that an employee covered by ADA who cannot perform the essential functions
of the job without reasonable accommodation can lay claim to an adverse employment
action if he was not properly accommodated. Id. The employer is exempted from reason-
ably accommodating the employee if the employee’s safety will be compromised. Dexler
v. Tisch, 660 F. Supp. 1418 (D. Conn. 1987) (step stool for dwarf employed at post office
caused safety risk for others).

54. 42 U.S.C. § 12102(2). To determine if the impairment substantially limits an
activity, courts must examine (1) the nature and severity of the impairment; (2) the
duration or expected duration of the impairment; and (3) the permanent or long-term
impact of or resulting from the impairment. 29 C.F.R. § 1630.2(1).

A person may be covered under the ADA because he has a prior record of such im-
pairment, which must be documented, or be regarded as having an impairment. See 29
C.F.R. § 1630.2(k). An employee is regarded as having an impairment that substantially
limits a life activity if his perceived disability: (1) does not substantially limit major life
activities, but is treated by a covered entity as constituting such limitation; (2) is only as
aresult of attitudes of others toward such impairment; or (3) has none of the impairments
but is treated by a covered entity as having a substantially limiting impairment. Id.

55. Griffis v. Weinberger, 509 F.2d 837 (9th Cir. 1975); see also Regional Econ. Comm.
Action Program, Inc. v. City of Middleton, 294 F.3d 35 (2d Cir. 2002) (“Alcoholism, like
drug addition, is an ‘impairment’ under the definitions of a disability set forth in the
FHA, the ADA, and the Rehabilitation Act.”).

56. See 42 U.S.C. § 12114.
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loss affecting one or more of the following body systems: neurological,
musculoskeletal, special sense organs, respiratory (including speech or-
gans), cardiovascular, reproductive, digestive, genito-urinary, hemic
and lymphatic, skin, and endocrine.”” For instance, the conditions of
permanent physical injury and blindness have been litigated under the
physical impairment prong of the ADA.5®

Temporary nonchronic impairments of short duration with little or
no long-term permanent impact are usually not covered disabilities un-
der the ADA.5° Examples include broken limbs, sprained joints, con-
cussions, appendicitis, and influenza.®® However, a person diagnosed
with a chronic injury or illness with permanent impact would have a
covered disability under the Act. For instance, in Galloway v. Superior
Court of the District of Columbia, a group of citizens challenged a Dis-
trict of Columbia law that disallowed blind persons from serving on a
jury.%! In granting plaintiff’s motion for summary judgment, the dis-
trict court held that blind jurors can perform the essential juror func-
tions in most instances.%? The Galloway court found that blind individ-

57. See 29 C.F.R. § 1630.2(h)(1). The most common types of physical impairments
include such conditions, diseases, and infections as orthopedic, visual, speech, and hear-
ing impairments; cerebral palsy; epilepsy; muscular dystrophy; multiple sclerosis; HIV
infection; cancer; heart disease; and diabetes. 29 C.F.R. App. § 1630.2(h); see also 29 C.F.R.
§ 1615.103(1)(ii). The existence of an impairment is determined by the EEOC without
regard to mitigating measures such as medicines or assistive or prosthetic devices.
GIOTTO, supra note 7, at 2. For example, an individual with epilepsy would be considered
by the EEOC to have a physical impairment even if the symptoms of the disorder were
completely controlled by medication. Id. See also Brunke v. Goodyear Tire and Rubber
Co., 344 F.3d 819 (8th Cir. 2003). Similarly, an individual with a hearing loss would be
considered by the EEOC to have an impairment even if the condition were correctable
through the use of a hearing aid. Id.; 29 C.F.R. § 1630.2(h). Nevertheless, even someone
who is fully recovered from a physical impairment is covered by the ADA if he or she has
a history of a physical impairment. See generally Rose, supra note 15, at 2.

58. PETER J. ENNIS, HANDLING MENTAL IMPAIRMENTS UNDER THE AMERICANS WITH
DISABILITIES ACT 2 (1996). However, in order to prevent potential illegal drug use in the
workplace, an employer is allowed to give a preemployment drug test to a prospective
employee. H.R. REP. No. 101-485(I), at 79 (1990).

59. See 29 C.F.R. § 1630.2(h) and ().

60. See Evans v. City of Dallas, 861 F.2d 846 (5th Cir. 1988) (employee discharged
for absenteeism because of knee surgery is not disabled individual). In addition, the
regulations provide that obesity, except in rare circumstances, is not considered a dis-
abling impairment. 29 C.F.R. App. § 1630.2().

61. 816 F. Supp. 12, 14 (D.C. Cir. 1993). The court noted that people with disabilities
have been “subjected to a history of purposeful unequal treatment. . . .” Id. See also Jon-
athan C. Drimmer, Cripples, Overcomers, and Civil Rights: Tracing the Evolution of Fed-
eral Legislation and Social Policy for People with Disabilities, 40 UCLA L. REv. 1341,
1345-46 (1993) (mistreatment has been justified historically because disability reflected
inner spiritual inferiority).

62. Id. at 19-20. The Galloway court determined that the Superior Court of the
District of Columbia violated Section 504 of the RA, Title II of the ADA, and the Civil
Rights Act of 1871 by implementing a policy that categorically excludes blind individuals
from jury service. Id.
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uals, like sighted jurors, can properly weigh the content of testimony
and examine speech patterns in assessing credibility.%3

Nondiscrimination, as applied to all employment practices, means
that an individual with a physical disability should have equal access
to any employment opportunity available to a similarly situated indi-
vidual who is not disabled.®* To illustrate, in Downing v. United Parcel
Services, Inc., an employee who suffered substantial hearing loss was
denied a promotion to a driver position because of his deafness.%® The
employer argued that because plaintiff failed three company-approved
hearing tests and thus was unable to meet the Department of Trans-
portation (DOT) hearing requirements, he was precluded from driving
the company trucks.%® But the employee argued that the company’s
approved hearing tests were conducted without an interpreter, and
when he tested at a facility with an interpreter, he tested within the
DOT range.®” The court found that Downing’s hearing loss, even with
his corrective hearing aids, was a physical impairment that substan-
tially limited a major life activity and therefore was a disability pro-
tected by the ADA.%® Therefore, the court reversed the lower court’s
decision granting the employer’s motion for summary judgment and
found that plaintiff submitted sufficient evidence to establish that he
had a disability under the ADA and a jury must determine whether
plaintiff was qualified for the driver position.®®

But an employer is not required to hire an individual with a dis-
ability if she poses a “direct threat” or significant risk of substantial
harm to the health or safety of the individual or others that cannot be
eliminated or reduced by reasonable accommodation.”® For instance, in

63. Id. at 20. However, the court found that a blind person may be excluded from a
particular case if it involves a significant amount of visual evidence. Id. at 18. Cf. D.
Nolan Kaiser, Juries, Blindness, and the Juror Function, 60 CHI.—KENT L. REv. 191
(1984) (Kaiser, a philosophy professor excluded from jury service due to blindness, argues
difference that sighted juror sees what blind juror hears is not significant difference in
context of evidential production).

64. 29 C.F.R. § 1630.2(h), (1), and (j)

65. Downing v. United Parcel Servs., Inc., 215 F. Supp. 2d 1303 (M.D. Fla. 2002).
The plaintiff wore hearing aids to compensate for some of his hearing loss. Id. at 1306.

66. Id.

67. Id. The DOT required an individual, in order to be licensed, not to have a hearing
loss greater than 40dB. Id. at 1309. The first test conducted by the company’s audiologist
was later found to be the wrong test under DOT standards, the second test concluded
that plaintiff had a hearing loss of 43dB, and the third test resulted in a hearing loss of
45dB. Id. at 1309—10. The test plaintiff sought on his own resulted in a hearing loss of
only 38dB, within the DOT standard. Id. at 1310.

68. Id. at 1309.

69. Id. at 1311-12.

70. 42 U.S.C. §§ 12113(b), 12182(b)(3), 29 C.F.R. § 1630.2(r). Such employer action
would include not assigning an individual a position if such an assignment would pose
significant risk to others. PERRITT, supra note 11, at 68. In determining whether em-
ployment of a person in a particular position poses a direct threat, the factors to be
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Estate of Behringer v. Medical Center at Princeton, a group of hospital
administrators, upon learning that a resident doctor had been diag-
nosed with Acquired Immune Deficiency Syndrome (AIDS), conducted
a study concerning the transmission of Human Immunodeficiency Vi-
rus (HIV) from a health care worker to a patient.”* Upon review of the
study, the hospital suspended the plaintiff doctor from performing sur-
gical procedures.” The New Jersey Superior Court affirmed the restric-
tion of Behringer’s surgical privileges at the medical center, holding
that the doctor’s patients could be substantially harmed because of
plaintiff’s medical condition.”

Furthermore, an employer is not required to accommodate an in-
dividual with a physical disability if the accommodation requires a con-
scious expansion of the law.” In addition, if an employee who claims
to have a disability fails to request accommodation in order to ade-
quately perform his duties, he can be precluded from raising a claim

considered are the: (1) duration of the risk; (2) nature and severity of the potential harm;
(3) likelihood that the potential harm will occur; and (4) imminence of the potential harm.
Peggy R. Mastroianni, EEOC Enforcement Materials, SB31 ALI-ABA 1, 12 (1996). An
individual with a disability does not include an individual who has a currently contagious
disease or infection and who, by reason of such disease or infection, would constitute a
direct threat to the health or safety of other individuals or who, by reason of the currently
contagious disease or infection, is unable to perform the duties of the job. See 29 U.S.C.
§ 706(8)(c) (Cum. Supp. 1989) (part of Civil Rights Restoration Act of 1988).

71. 592 A.2d 1251, 1254—56 (N.J. Super. 1991). . As of 1989, one million Americans,
about one out of every 250, are currently infected with HIV, which causes AIDS. See
Tatum, supra note 6, at 623 (quoting Department of Health and Human Services, Centers
for Disease Control, Update: Acquired Immunodeficiency Syndrome—United States,
1981-1988, in REPORTS ON HIV/AIDS: JAN.—DEc. 1989, 15 (1990)).

72. Behringer, 592 A.2d at 1257. Interestingly, if Behringer had filed for disability
insurance and had sworn under oath that he was unable to work because of his condition,
he may have been estopped from alleging a claim against the hospital. Id.

73. Id. at 1256. See also Mauro v. Borgess Med. Ctr., 886 F. Supp. 1349 (W.D. Mich.
1995) (threat to patient safety posed by surgical technician’s presence in operating room
is direct and significant); Den Hartog v. Wasatch Acad., 129 F.3d 1076 (10th Cir. 1997)
(employer may use direct threat defense to terminate employee associated with or related
to person with disability, where third party exhibited “violent tendencies”).

The Senate and House Labor Committee Reports recognize HIV infection as a dis-
ability affording protection under the ADA, but only if it satisfies all phases of the ADA
impairment definition. S. REp. No. 101-116, at 22 (1989) (hearing in Senate Committee
on Labor and Human Resources); H.R. REp. No. 101-485, pt. 2, at 52 (1990) (hearing in
House Committee on Education and Labor). Therefore, HIV-positive individuals outside
of the medical profession have a better chance of prevailing against a direct threat de-
fense. See Raytheon Co. v. California Fair Employment & Hous. Comm’n, 261 Cal. Rptr.
197 (Ct. App. 1989) (administrative employee with AIDS who could perform essential
functions of position could return to work; AIDS is protected disability under ADA); Cain
v. Hyatt, 734 F. Supp. 671, 682-83 (E.D. Pa. 1990) (employer made no effort to accom-
modate HIV-positive employee’s disability and, therefore, could not assert reasonable
accommodation as defense).

74. See Daigre v. Jefferson Parish Sch. Bd., 1997 U.S. Dist. LEXIS 494, 1997 WL
16621 (E.D. La. Jan. 15, 1997) (unpublished opinion) (sacrificing collectively bargained-
for seniority rights under NLRA to reasonably accommodate school teacher goes beyond
congressional intent of ADA).
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under the ADA.” For example, in McGraw, the plaintiff contended that
early menopause was a disability under the ADA and that she was fired
because of her disability, in contravention of the ADA.”® The employer,
however, argued that early menopause was not a disability under the
ADA and that the plaintiff failed to request any accommodation for her
alleged disability.”” The court agreed.” The court refused to extend the
Supreme Court’s holding that an inability to conceive children was a
cognizable ADA disability to an individual suffering from early meno-
pause.” Further, the court found a distinction between menopause, a
“normal consequence of human aging,” and the loss of one’s ability to
bear children due to an illness.®°

Therefore, if an employee is a qualified individual under the ADA,
she may properly seek relief under the ADA for her physical disabili-
ties, provided she can perform the essential functions of the position
with or without reasonable accommodation. The burden then shifts to
employer to accommodate the employee with a physical disability, pro-
vided the accommodation is not unreasonable or an undue burden and
the employee poses no direct threat to the safety of the employer.

B. Mental Impairment

A mental impairment is defined under the ADA as “any mental or
psychological disorder, such as mental retardation, organic brain syn-
drome, emotional or mental impairment, and specific learning disabil-
ities.”®! For instance, sleep and stress disorders, and learning disabil-

75. McGraw v. Sears, Roebuck & Co., 21 F. Supp. 2d 1017 (D. Minn. 1998).

76. Id at 1019.

77. Id.

78. Id. at 1021.

79. Id. (citing Bragdon v. Abbott, 524 U.S. 624 (1998), remanded on other grounds
to 163 F.3d 87 (1st Cir. 1998), cert. denied, 526 U.S. 1131 (1999)) (reproduction is major
life activity). Although Zatarain v. WDSU-Television, Inc., 881 F. Supp. 240 (E.D. La.
1995), aff’'d, 79 F.3d 1143 (5th Cir. 1996), and Krauel V. Iowa Methodist Med. Ctr., 95
F.3d 674, 677 (8th Cir. 1996), both held that reproduction was not a major life activity,
the Supreme Court in Abbott did not explicitly overrule these cases, nor did it hold that
reproduction was a per se disability. Abbott, 524 U.S. at 638—39. Instead, the Supreme
Court found that “[r]eproduction falls well within the phrase ‘major life activity.” Repro-
duction and the sexual dynamics surrounding it are central to the life process itself.” Id.
See also McKay v. Town and Country Cadillac, Inc., 2002 U.S. Dist. LEXIS 10257, at *51—
*53, 2002 WL 1285065, at *16—*17 (N.D. Ill. June 7, 2002) (unpublished opinion) (repro-
duction is not a substantial limitation of a major life activity for alcoholism after plaintiff
conceived two children subsequent to his established pattern of alcohol abuse).

About five million Americans suffer from infertility. See Deborah K. Dallmann, The
Lay View of What “Disability” Means Must Give Way to What Congress Says It Means:
Infertility as a “Disability” Under the Americans with Disabilities Act, 38 WM. & MARY
L. REv. 371, 385 (1996) (infertility is disability and should be covered under the ADA).

80. McGraw, 21 F. Supp. 2d at 1021. Plaintiff in Abbott was infected with HIV and,
as a result, was unable to conceive children for fear of infecting the children with HIV.
524 U.S. at 625-26.

81. 29 C.F.R. § 1630.2(h)(2). In order to prevent possible illegal drug use in the work-
place, an employer is allowed to give a preemployment drug test to a prospective em-
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ities have been litigated under the mental disability prong of the
ADA 82

A person suffering from general stress because of job or life pres-
sures would not be considered disabled under the ADA. However, a
person diagnosed as having an identifiable stress disorder or depres-
sion may have an impairment that is a covered disability if the mental
impairment substantially limits a major life activity.®? For instance, in
Snead v. Metropolitan Property and Casualty Insurance Company
(MET), a former MET employee stalked the plaintiff and MET mishan-
dled the situation causing her emotional distress.®* As a result of the
stress, the plaintiff was diagnosed with post-traumatic stress disorder
and depression.®> Plaintiff took a leave of absence due to her post-
traumatic stress disorder, but despite MET’s company policy, she was
not returned to her former position upon her return to work.%¢ In fact,
MET demoted her.®” The court found that plaintiff’s disorder consti-
tuted a mental impairment under the Oregon statutes,® because it was
a recognized impairment under the ADA.%°

Moreover, learning disabilities cover a wide range of disorders, in-
cluding dyslexia (inability to read), dyscalculia (inability to do math),
dysgraphia (inability to write), and dysphasia (impairment in the abil-
ity to speak or understand oral language).” But a learning disability

ployee. Rose, supra note 15, at 1. The most common types of mental impairment include
schizophrenia, manic-depressive disorder, depression, obsessive-compulsive disorders,
phobias, panic disorders, and post-traumatic stress disorder. Most mental impairments
can be successfully treated. Id. Nevertheless, even someone who is fully recovered from
a mental impairment is covered by the ADA because he or she has a record of an im-
pairment. Id. Cf. Forrisi v. Brown, 794 F.2d 931 (4th Cir. 1986) (employee who suffered
from acrophobia [fear of heights] was not disabled because condition did not substantially
limit major life activity).

82. ENNIS, supra note 58, at 2 (quoting DIAGNOSTIC AND STATISTICAL MANUAL OF
MENTAL DI1SORDERS (4th ed. 1994) (commonly referred to as DSM-1V)). The Diagnostic
and Statistical Manual’s predecessor, DSM-III, is referred to in the legislative history of
the ADA. 135 CoNG. REc. S. 10772 (daily ed. Sept. 7, 1989).

83. Dean v. Westchester County P.R.C., 309 F. Supp. 2d 587 (S.D.N.Y. 2004).

84. Snead v. Metro. Prop. & Cas. Ins. Co., 237 F.3d 1080 (9th Cir. 2001). This case
was brought under Oregon’s regulations, which are identical to the ADA. Id. at 1087.

85. Id. at 1085; see also Mustafa v. Clark County Sch. Dist., 157 F.3d 1169, 1174—
75 (9th Cir. 1998) (holding that an individual can be substantially limited in his ability
to work if he suffered from depression, post-traumatic stress disorder, and panic attacks).

86. Id. at 1087-88.

87. Id.

88. Id. at 1088.

89. Id. (citing Holihan v. Lucky Stores, Inc., 87 F.3d 362, 365 n. 3 (9th Cir. 1996)).

90. Rose, supra note 15, at 2; see generally Jason L. Thomas, Through the ADA and
the Rehabilitation Act, High School Athletes Are Saying “Put Me in Coach”: Sandison v.
Michigan High School Athletic Ass’n, 64 F.3d 1026 (6th Cir. 1995), 65 U. CIN. L. REV. 727
(1997) (sports age eligibility rules may discriminate against high school athletes with
learning disabilities). Interestingly, men suffer more from learning disabilities than
women. Anita K. Blair, The New Move Equal-Protection Clause, 44 (JAN.) FED. LAaw. 35,
38(1997). Attention deficit hyperactivity disorder is not a disability under the ADA unless
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should not be confused with mental impairment or retardation—most
people with learning disabilities have high intelligence.’! Specifically,
in Stutts v. Freeman, a Tennessee Valley Authority applicant who had
dyslexia scored well on oral preemployment tests but was rejected be-
cause of his low score on a written general aptitude test.””> The Stutts
court found the employer violated the RA because it chose a test that
discriminated against disabled persons.®3

However, as with physical impairments, an employer is not re-
quired to hire an individual with a disability if she poses a “direct
threat,” or significant risk of substantial harm to the health or safety
of the individual or others that cannot be eliminated or reduced by
reasonable accommodation.®* To illustrate, in Franklin v. U.S. Postal
Service, a postal worker, diagnosed as a paranoid schizophrenic,
claimed she was discharged because of her disability.®® The Franklin
court found that a person with a history of psychological impairment,
whose condition was not controlled by medication or otherwise, is a
danger to her coworkers and to the public.”® The court found that the
worker was not otherwise qualified under the ADA.%"

the employee can prove that it substantially limits a major life activity. Wright v.
CompUSA, 352 F.3d 472 (1st Cir. 2003); Doebebe v. Sprint/United Mgmt. Co., 342 F.3d
1117, 1129-31 (10th Cir. 2003).

91. Rose, supra note 15, at 2. An estimated 10 percent of the American population
has a learning disability, many of which are serious enough to constitute an employment
disability. Id.

92. 694 F.2d 666, 668 (11th Cir. 1983). However, there was evidence that Stutts,
after having been given nonwritten tests, had the average intelligence, coordination, and
aptitude for a position as a heavy equipment operator, the position for which he was
applying. Id.

93. Id. at 669. The court concluded that the TVA did not satisfy its obligation under
the statute by merely asking for results of alternative testing methods and accepting a
rejection. Instead, when using a test that could not and did not accurately reflect the
abilities of disabled individuals, TVA’s unsuccessful attempts did not amount to “reason-
able accommodation” of the disabled person as required by 45 C.F.R. § 84.12 (1981). Id.
This violated section 504 of the Rehabilitation Act of 1973. Id. For further discussion of
the Rehabilitation Act of 1973, see supra notes 42—47 and accompanying text.

94. 42 U.S.C. §§ 12113(b), 12182(b)(3); 29 C.F.R. § 1630.2(r); see also supra notes
70-73 and accompanying text. To determine whether an “individual poses a direct threat
to the health or safety of others, a public accommodation must make an individualized
assessment, based on reasonable judgment that relies on current medical knowledge or
on the best available objective evidence.” 28 C.F.R. § 36.208(c).

95. 687 F. Supp. 1214, 1215-16 (S.D. Ohio 1988).

96. Id. at 1218. The employee suffered from paranoid schizophrenia, which is a con-
dition controllable by taking medication. Id. at 1216. However, the employee refused, on
several occasions, to take the medicine, resulting in inadequate job performance as well
as arrest, violence, and violations of the law. Id. at 1218. However, an individual with a
history of psychological impairment whose condition was controlled by medication is re-
quired to receive a reasonable accommodation. Mendez v. Gearan, 956 F. Supp. 1520 (N.D.
Cal. 1997).

97. Id. The court found that an individual “suffering from the condition of paranoid
schizophrenia that is controllable by the ingestion of medication [and] who does not take
such medication is not an ‘otherwise qualified handicapped person.”” Id. Cf. Castorena v.



34 20 THE LABOR LAWYER 17 (2004)

Additionally, “the ADA does not require that an employee whose
unacceptable behavior threatens the safety of others be retained, even
if the behavior stems from a mental disability.””® Further, the courts
have declared that such an employee is not a qualified individual under
the ADA.%®

But even with the direct threat defense available, employers
should still consider whether a mentally disabled employee’s miscon-
duct could be remedied through reasonable accommodation before dis-
charging a disabled employee because of misconduct attributable to his
disability. In Den Hartog, the court cautioned employers from discharg-
ing disabled employees due to disability-caused misconduct.' Instead,
an employer should consider “whether a mentally disabled employee’s
purported misconduct could be remedied through a reasonable accom-
modation.”®! If it can, the employer is obligated to reasonably accom-
modate the employee, and if not, the employer “must tolerate the ec-
centric or unusual conduct caused by the employee’s mental disability,
so long as the employee can satisfactorily perform the essential func-
tions of his job.”1°2 But if the employer cannot reasonably accommodate
the employee, the employer may discipline the employee for misconduct
assuming the employee is protected by the defenses offered in 42 U.S.C.
section 12113 and 12114.1%3

Therefore, if an employee is a qualified individual under the ADA,

Runyon, 65 Fair Empl. Prac. Cas. (BNA) 74 (D. Kan. Apr. 4, 1994) (employee who takes
medication to control paranoid schizophrenia is not limited in any major life activity).
98. Calef v. Gillette Co., 322 F.3d 75, 87 (1st Cir. 2003).
99. Id.; see also Palmer v. Circuit Court, 117 F.3d 351 (7th Cir. 1997); Johnson v.
N.Y. Hosp., 96 F.3d 33 (2d Cir. 1996); Williams v. Widnall, 79 F.3d 33 (10th Cir. 1996);
and Crawford v. Runyon, 79 F.3d 743 (8th Cir. 1996).

100. 129 F.3d at 1088. Plaintiff, a teacher at defendant’s boarding school, was dis-
charged after his adult son, who suffered from bipolar disorder, attacked and threatened
several members of defendant’s school. Id. Plaintiff claimed that the school violated the
ADA by discharging him due to his son’s misconduct caused by his bipolar disorder be-
cause the ADA prohibits association discrimination. Id. at 1081-82; see also 42 U.S.C.
§ 12112(b)(4). The school argued that plaintiff’s son posed a direct threat to the school
and therefore, plaintiff’s discharge did not contravene the ADA. Den Hartog, 129 F.3d at
1080. Although the court found that bipolar disorder was a disability protected under the
ADA, and that a family relationship is an example of a relationship protected under the
ADA, it held that the ADA does not require the employer to reasonably accommodate
plaintiff for his son’s disability. Id. at 1084; see also Ray v. Kroger Co., 2003 WL 23018292
(11th Cir. Dec. 17, 2003) (employer did not violate the ADA by refusing to accommodate
an employee with Tourette’s syndrome that caused him to blurt out racial slurs, which
offended customers).

101. Id. (in dicta).

102. Id.

103. Id. 42 U.S.C. §§ 12113 and 12114 provide defenses to employers for discrimi-
nation, including that it is a legitimate business necessity; that it would be an undue
hardship to make accommodations; that the employee poses a direct threat to the health
and safety of other individuals in the workplace; that the employee has a communicable
disease and handles food; or that the employee is currently engaging in the use of illegal
drugs or the use of alcohol. Id.
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she may properly seek relief under the ADA for her mental disability,
provided she can perform the essential functions of the position with
or without reasonable accommodation and poses no unreasonable risks
to the employer.

C. Alcoholism as an Impairment

Alcoholism is recognized as an impairment under the ADA.1%* But
the courts continue to struggle in finding a definitive answer to whether
alcoholism substantially limits a major life activity that may qualify as
a disability under the ADA. “Admittedly, alcoholism is a condition that,
if left untreated, can rise to the level of an impairment or even a dis-
ability under the ADA. Nowhere in the ADA, however, does it state that
an alcoholic is disabled per se.”’® Further, “rehabilitated substance
abusers, including alcoholics, are not per se disabled.”*%®

In order to make a prima facie case under the ADA, the employee
must show that he was addicted to alcohol or drugs, that his addiction
substantially limited one or more major life activities, and that he is a
successfully recovering alcoholic or drug addict.'®” In order to show that
an alcoholic is substantially limited in a major life activity, he must
establish that he (1) is unable to perform one or more major life activ-
ities that the average person in the general population can perform or
(2)is significantly restricted as to the condition, manner, or duration un-
der which an individual can perform a particular major life activity as
compared to the condition, manner, or duration under which the average
person in the general population can perform that same major life ac-
tivity.1%® In determining whether an individual is substantially limited
in a major life activity, the court considers the following factors: (1) the

104. 29 C.F.R. § 1630.2(h); see also Bailey v. Georgia-Pacific Corp., 306 F.3d 1162,
1167 (1st Cir. 2002); Regional Econ. Comm. Action Program, Inc. v. City of Middleton,
294 F.3d 35, 46 (2d Cir. 2002). See also Title II, 42 U.S.C. §§ 12131-65; 28 C.F.R. § 35.104
(the definition of mental and physical impairment includes alcoholism and drug addiction
but the public entity may withhold benefits or services if a drug addict is currently en-
gaging in illegal drug use).

105. McKey v. Occidental Chem. Corp., 956 F. Supp. 1313, 1317 (S.D. Tex. 1997).
Many circuits recognize that alcoholism can be considered a disability under the ADA if
it substantially limits a major life activity. Renaud v. Wyoming Dept. of Family Servs.,
203 F.3d 723, 730 (10th Cir. 2000); Buckley v. Consol. Edison Co., 127 F.3d 270 (2d Cir.
1997); Mararri v. WCI Steel, Inc., 130 F.3d 1180 (6th Cir. 1997); and Miners v. Cargill
Communications, Inc., 113 F.3d 150 (8th Cir. 1997). Cf. Wallin v. Minnesota Dep’t of Corr.,
153 F.3d 681 (8th Cir. 1998); Burch v. Coca-Cola Co., 119 F.3d 305 (5th Cir. 1997); and
Despears v. Milwaukee County, 63 F.3d 635 (7th Cir. 1995) (alcoholism is not a per se
disability).

106. EEOC v. Exxon Corp., 124 F. Supp. 2d 987, 994 (N.D. Tex. 2000).

107. Regional Econ. Comm. Action Program, 294 F.3d at 47; see also Felix v. Sun
Microsystems, Inc., 2004 WL 911303 (D. Md. Apr. 12, 2004) (evaluating whether the
impairment of alcoholism substantially limits one or more major life activities is on a
case-by-case basis and limited to the effects of alcoholism on that particular individual
and not the general population).

108. 29 C.F.R. § 1630.2(j)(1)(i) and (ii).
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nature and severity of the impairment; (2) the duration or expected du-
ration of the impairment; and (3) the permanent or long term impact, or
expected long-term impact, of or resulting from the impairment.'%®

While about 70 percent of current alcoholics are employed and pur-
portedly protected under the ADA, their impairment—which, depend-
ing on which medical journal is found more credible, is either physical,
mental, or both—is seldom self-evident, and few courts have held that
the plaintiff can establish that his alcoholism is a disability under the
ADA .1 Instead, courts hold that alcoholism is an impairment, but it
does not guarantee that an individual has a substantial limitation of a
major life activity that would protect the individual under the ADA.*!!
For instance, in Maull v. State Police Department, the court held that
the plaintiff failed to establish that his alcoholism substantially limited
a major life activity, especially when plaintiff testified that alcoholism
did not affect his job performance.!'? And it dismissed plaintiff’s claim
that his employer fired him due to his alcoholism in violation of the
ADA .13 But in Regional Economic Community Action Program, Inc. v.
City of Middleton, the court held that a limitation on an alcoholic’s
ability to live independently constituted a substantial impairment on
a major life activity sufficient to entitle an alcoholic to the protections
of the ADA.14

Typically, however, in establishing a prima facie case, plaintiffs
overlook the requirement that the impairment pose a substantial lim-
itation on a major life activity. When the plaintiff does argue that his
alcoholism substantially limits a major life activity, it is usually the
inability to work.!'® In order to establish that working has been sub-
stantially limited due to the impairment of alcoholism, the plaintiff
must be substantially restricted in performing “either a class of jobs or

109. 29 C.F.R. § 1630.2(j)(2)(1), (ii), and (iii).

110. Yandrick, supra note 32, at 6; ENNIS, supra note 58, at 12. See Braun v. ATHRS,
846 P.2d 1151 (Or. 1993) (suspicion of alcoholic impairment does not require employer to
accommodate alcoholic worker).

111. Burch, 119 F.3d at 316—17. (alcoholism is not a per se disability); see also Brock
v. Lucky Stores, Inc., 2000 U.S. Dist. LEXIS 3163, 2000 WL 288395 (N.D. Cal. 2000), 23
Fed. Appx. 709 (9th Cir. 2001) (“Alcoholism and drug addiction can qualify as disabilities
under the ADA and RA, as long as the addiction has substantially limited a major life
activity and the individual is no longer engaging in illegal drug use.”).

112. 141 F. Supp. 2d 463 (D. Del. 2001), aff’d, 39 Fed. Appx. 769 (3d Cir. 2002). The
plaintiff also testified that he was not affected by alcohol if he awoke without suffering
from a hangover. Id. Therefore, the court held that plaintiff’s temporary inebriation was
insufficient to establish that his alcoholism substantially limited a major life activity. Id.

113. Id.

114. 294 F.3d 35, 47—48 (2d Cir. 2002), cert. denied, 537 U.S. 813 (2002). The EEOC,
for purposes of the ADA, has established that testimony from rehabilitation counselors
regarding the claimant’s alcohol dependence and the claimant’s participation in various
recovery programs was sufficient to establish that the claimant is alcoholic and therefore
disabled. Id.

115. 29 C.F.R. § 1630.2(i) includes working as a major life activity.
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a broad range of jobs in various classes as compared to the average
person having comparable training, skills and ability,” not just a par-
ticular position.!'® For instance, in Stewart v. New York City Transit
Auth., the plaintiff argued that his alcoholism substantially limited his
ability to work because he was denied a promotion to a safety sensitive
position due to his alcoholism.!'” Further, plaintiff contended that de-
fendant had precluded him from all safety-sensitive jobs even though
he was qualified to perform those jobs.!'® The court noted that “courts
have been quite reluctant to find that individuals are substantially lim-
ited in the life activity of working.”''® But because the defendant failed
to present any evidence to rebut plaintiff’s proposition that he was
barred from obtaining a broad class of jobs, notably safety sensitive
jobs, instead of a single position, the court denied the defendant’s mo-
tion for summary judgment.'2°

Therefore, simply being unable to perform a particular job or a
single skill and unsatisfactory job performance are not a substantial
limitation in the activity of working.'?! Even so, an employee may still
allege that her conduct, job performance, chronic absenteeism, or tar-
diness is related to alcoholism.'?? Courts are then forced to determine
whether a connection between the inappropriate conduct or subpar per-
formance and the alleged alcoholism exists.!?3

116. 29 C.F.R. § 1630.2(j)(3)(1); see also Sutton v. United Airlines, 527 U.S. 471, 491
(1999) (holding that plaintiff must be unable to perform more than one type of job, a
specialized job, or a particular choice of jobs in various classes in order to be substantially
restricted in working).

117. 2001 WL 279772 (E.D.N.Y. Feb. 16, 2001).

118. Id.

119. Id. at *5.

120. Id. at *5-*6.

121. Heilweil v. Mt. Sinai Hosp., 32 F.3d 718, 723-24 (2d Cir. 1994).

122. See Flynn v. Raytheon Co., 868 F. Supp. 383 (D. Mass. 1994) (alcoholic custodian
terminated for arriving at work intoxicated could demonstrate unlawful discrimination
if employer treated him differently than nonalcoholic employees who arrived to work
intoxicated). Under Flynn, alcoholics are not protected from the consequences of their
on-the-job conduct. MALLOY, supra note 25, at 15.

123. JAMES M. FRIERSON, EMPLOYER’S GUIDE TO THE AMERICANS WITH DISABILITIES
Act 235 (1995). An employer may take action against an employee using alcohol only if
there is unsatisfactory work performance, or if the employee drinks on the job in violation
of company rules. Id. See Teahan v. Metro-North Commuter R.R. Co., 951 F.2d 511 (2d
Cir. 1991) (employee alleged excessive absences and tardiness were related to condition
of alcoholism; court found employee’s disposition to relapse made him not otherwise qual-
ified under ADA). The Teahan court found that conduct “which is associated with or which
is a manifestation of a handicap is relevant, as distinct from the handicap itself, in as-
sessing whether a worker is otherwise qualified” under the Act. Id. See also McEniry v.
Landi, 644 N.E.2d 1019, 1020 (1994) (when connection between attendance and alcoholism
is not established, employee may be terminated for failure to report to work); Ham v. State
of Nevada, 788 F. Supp. 455 (D. Nev. 1992) (demotion of employee for DWI conviction may
have been unlawful if conviction was manifestation of employee’s alcoholism); Maddox v.
University of Tennessee, 62 F.3d 843 (6th Cir. 1995) (rejecting argument of college football
coach that his discharge following his arrest for drunken driving violated Rehabilitation
Act and Title IT of ADA because conduct was “causally connected” to his alcoholism).
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Next, if the employee can show that his alcoholism affects a major
life activity, then, upon the employee’s request, the employer must rea-
sonably accommodate the employee. But the ADA only requires that
the employee be given unpaid time off to participate in a treatment
program.'?* Further, it is the employee’s responsibility to request the
accommodation.'?® But if the employee has been disciplined for mis-
conduct attributable to the alcoholism, the employer is under no obli-
gation to offer the employee a second chance at reasonable accommo-
dation.26 The ADA does not protect an alcoholic from the consequences
of his behavior.'??

In Burch v. Coca-Cola Co., the court reversed the lower court’s
denial of the defendant’s judgment as a matter of law because the em-
ployee failed to establish that his alcoholism was a qualified disability
under the ADA, that he failed to request any accommodation, and that
he was regarded as disabled.'?® The plaintiff Burch sued defendant
alleging that he was fired because of his alcoholism and that the defen-
dant failed to reasonably accommodate him since the defendant fired
him after he successfully completed his rehabilitation program.'?® The
defendant argued that Burch was fired because of his misconduct at a
company dinner.!3° In order to obtain a successful result under the rea-
sonable accommodation theory, a plaintiff must show that the employer
terminated the qualified employee with a disability in order to avoid
reasonably accommodating the employee’s impairments.'®! In addition,
the “impairment must be substantially limiting at the time of the re-
quested accommodation.”'3? Because Burch failed to present evidence
indicating that his alcoholism interfered with his ability to perform the
functions of his job without reasonable accommodation, failed to re-
quest accommodation, and failed to show that his alcoholism substan-
tially limited a major life activity, the court held that the employer was
entitled to judgment as a matter of law.!3?

The employer has additional defenses available under 42 U.S.C.
sections 12113 and 12114 to defeat an ADA claim,'** including section

124. Van Ever v. New York State Dep’t of Corr., 2000 U.S. Dist. LEXIS 16960, at *8—
*9, 2000 WL 1727713, at *3 (S.D.N.Y. Nov. 21, 2000). See also Williams v. Widnall, 79
F.3d 1003, 1006 (10th Cir. 1996).

125. Id.

126. Id. (citing Siefken v. Village of Arlington Heights, 65 F.3d 664, 666—67 (7th Cir.
1995).

127. Id.;see also Brennan v. New York City Police Dep’t, 141 F.3d 1151 (2d Cir. 1998);
and 42 U.S.C. § 12114. Further, the ADA will not protect an alcoholic’s use of alcohol on
the job. Renaud, 203 F.3d at 730.

128. 119 F.3d 305 (5th Cir. 1997).

129. Id. at 309.

130. Id. at 313.

131. Id. at 314.

132. Id. at 315 (emphasis in original).

133. Id. at 314.

134. See supra note 103.
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12114(c)(4) of the ADA, which provides that an employer “may hold an
employee who . .. is an alcoholic to the same qualification standards
for employment or job performance and behavior that such [employer]
holds other employees, even if unsatisfactory performance or behavior
is related to . . . the alcoholism of such employee.”!3?

For instance, in Altman v. New York City Health and Hospitals
Corp., Kurt Altman, the hospital’s chief of internal medicine and an
alcoholic, was discovered to be visibly drunk while treating a patient.3¢
Altman then entered an in-house treatment program, and upon suc-
cessful completion of the program, was not allowed to resume his prac-
tice.!®” In upholding the hospital’s decision, the Altman court found
that, while Altman’s conduct is related to alcoholism, any possible re-
lapse would negatively affect the hospital’s patients and staff.!38

Similarly, in Williams v. Anheuser-Busch, Inc., an alcoholic
assembly-line employee was fired for his demeaning behavior imme-
diately following a corporate happy hour.!?® The employee argued his
undesirable conduct was connected to his dependent condition.*° The
Williams court found that, while the employee sufficiently alleged his

135. See Nucifora v. Bridgeport Bd. of Educ., 188 F. Supp. 2d 197, 205 (D. Conn.
2001), aff’d, 36 Fed. Appx. 472 (2d Cir. 2002).

136. 903 F. Supp. 503, 506 (S.D.N.Y. 1995). What began as occasional excess con-
sumption of alcohol at staff parties in the 1960s grew into a series of drinking binges
that involved the consumption of increasingly excessive amounts of alcohol, until Altman
entered into a treatment facility in 1992. Id. at 505—-506.

137. Id. at 507. Altman sought to return to his prior position through an injunction,
without success. Id.

138. Id. at 509. In addition, the court found that Altman would pose a risk to patients
who were his responsibility even if, during a relapse, he deliberately strove to avoid
performing his duties while intoxicated or struggling with withdrawal symptoms. Id. at
509-12. Cf. Kroboth v. Sexton, 560 N.Y.S.2d 6 (N.Y. App. 1990) (termination of sanitation
employee, an alcoholic, upon successful completion of rehabilitation was unlawful); Burch
v. Coca-Cola, 1995 WL 674980 (N.D. Tex. Sept. 25, 1995) (employer had burden to employ
alcoholic supervisor after completion of therapy).

In Burch, a jury awarded the plaintiff over $1 million in damages, including back
pay, front pay, and vacation pay. Id. The Burch jury decided in favor of Burch because
(1) there was no evidence Burch had engaged in violent behavior, and that if he had, Coke
had not documented it; and (2) Coke had failed to educate its management about alco-
holism and had failed to address Burch’s addiction fully before terminating him. J. Strat-
ton Shartel, Plaintiff’s Counsel Says Defendant’s Failures Key to Win in Disabilities Case,
9:8 INSIDE LITIG. 6, 7 (1995) (citing Burch).

While not binding precedent, Burch offers guidelines for attorneys litigating alcohol-
related matters under the ADA. AMERICANS WITH DISABILITIES: PRACTICE AND COMPLI-
ANCE MANUAL 1 (Aug. 1995). Specifically, if an employer is attempting to refute that an
employee’s conduct is related to his alcoholic impairment through improper conduct, it
must offer documentation of any pattern of violent behavior or a pattern of abusive be-
havior toward his subordinates. Id.

139. 957 F. Supp. 1246, 1248 (M.D. Fla. 1997). Plaintiff-employee Jesse Williams,
upon leaving the Tampa, Florida, plant, walked into a local tavern, in full uniform and
badge number, and told patrons he had just “peed in the beer” at defendant’s brewery.

140. Id. Williams claimed that Florida Statute § 768.125 gave rise to a duty on the
part of Anheuser-Busch to refrain from providing a known alcoholic with alcoholic bev-
erages. Id. at 1248.
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conduct was related to alcoholism, and while there was a connection to
the employee’s condition and his unbecoming behavior, he was properly
terminated.!*!

Moreover, as seen with both physical and mental impairments, an
employer is not required to hire an individual with a disability if she
poses a “direct threat” that cannot be eliminated or reduced by reason-
able accommodation.'*? For instance, in Williams v. Widnall, an alco-
holic employee who was fired for threatening his supervisor and co-
workers sued under the Rehabilitation Act.'*3 The employer claimed
Williams was not a qualified individual with a disability because he
was a threat to the safety of others.!** The court stated that, despite
Williams’ involvement in an outpatient treatment program, the em-
ployer was justified in terminating Williams because his violent behav-
ior continued throughout the treatment program.4®

Furthermore, courts distinguish between misconduct caused by al-
coholism and disability-caused misconduct.'*® In Den Hartog, the court
noted that even though the ADA may prohibit employers from holding
disabled employees to the same standards of conduct as nondisabled
employees, an exception exists that allows an employer to discipline or
discharge an employee for misconduct caused by illegal drug use and
alcohol use.'*” In addition,“[plursuant to 42 U.S.C. § 12114(c)(4), em-
ployers need not make any reasonable accommodations for employees
who are illegal drug users and alcoholics. However, that is in marked

141. Id. at 1249-50. See 42 U.S.C. § 12114(c)(4) (employer may hold an employee
who is an alcoholic to same qualification standards for employment or job performance
and behavior that such entity holds other employees, even if any unsatisfactory perfor-
mance or behavior is related to drug use or alcoholism of such employee). Cf. Middleton,
294 F.3d at 47—48 (holding that a limitation on an alcoholic’s ability to live independently
constituted a substantial impairment on a major life activity sufficient to entitle an al-
coholic to the protections of the ADA). Further, the EEOC, for purposes of the ADA, has
established that testimony from a rehabilitation counselor regarding the claimant’s al-
cohol dependence and the claimant’s participation in various recovery programs was suf-
ficient to establish that the claimant is alcoholic and therefore disabled. Id.

142. See supra notes 70—-73 and 94-99 and accompanying text.

143. Widnall, 79 F.3d at 1003, 1004. Williams argued he would have been able to
perform the essential functions of the job if his employer had provided reasonable accom-
modations, such as sufficient in-patient treatment, although he was in a treatment pro-
gram at the time he made the threats. Id.

144. Id. at 1005.

145. Id. at 1006. While the employer had given Williams time off to enter a separate
treatment program, it was under no affirmative duty to wait until after completion of the
program to terminate Williams. Id. See also Ferby v. U.S. Postal Serv., 70 F.3d 1271 (6th
Cir. 1995) (unpublished opinion) (employer is under no duty to accommodate alcoholic
employee who reported to work drunk, turned over supervisor’s desk, and “went postal,”
threatening to throw furniture); Newland v. Dalton, 81 F.3d 904 (9th Cir. 1996) (employer
is under no duty to accommodate alcoholic employee who attempted to fire assault rifle
at tavern patrons).

146. See supra notes 83—89.

147. Den Hartog, 129 F.3d at 1086; 42 U.S.C. § 12114; see also supra note 73.
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contrast to all other disabilities, where the ADA does require that the
employer extend reasonable accommodations.” 8 Therefore, courts dis-
tinguish between disability-caused misconduct based on the use of al-
cohol and misconduct attributable to all other disabilities.

Additionally, the alcoholic employee must overcome the perma-
nency factor under 29 C.F.R. section 1630.2(j) to prove that the alco-
holism substantially limits one or more major life activities.!*® Al-
though an alcoholic drinks frequently, the effects of alcohol are usually
only temporary.'®® And temporary injuries without permanent effects
are not protected under the ADA.'®! The Burch court reiterated that
the impairments of alcoholism are temporary and the ADA requires
permanent or long-term impact in order to establish that an im-
pairment substantially limits a major life activity.'®? Burch failed to
identify any long term permanent impairments attributable to his
alcoholism.%3

Nonetheless, employees can argue that their history of recovery or
treatment for alcoholism is protected under the ADA because often-
times a history of treatment raises the arguments that the employer
regarded the plaintiff as disabled or the employer had a record of the
employee’s treatment.!®* For example, in Goldsmith v. Jackson Me-
morial Hospital Public Health Trust, a recovering alcoholic physician
with hand tremors accepted a part time position at the defendant’s
clinic, but the clinic rescinded the employment opportunity allegedly
because it determined that it needed a full time physician instead.®®
Goldsmith sued the clinic arguing that the clinic violated the ADA and
rescinded its offer of employment because of his record of alcoholism

148. Den Hartog, 129 F.3d at 1086.

149. See supra note 108.

150. See Nucifora, 188 F. Supp. 2d at 204—205 (D. Conn. 2001) (quoting Burch, 119
F.3d at 316 (holding that when the inability to walk, talk, think, and sleep are affected
only when one drinks too much and the effects are only temporary, it was not sufficient
to trigger the protections of the ADA). Furthermore, permanency is required in order to
establish a substantially limiting impairment. Id. at 205.

151. Id.; see also Maull, 141 F. Supp. 2d at 473-74.

152. Burch, 119 F.3d at 315. See also 29 C.F.R. § 1630.2(G)(2)(iii).

153. Burch, 119 F.3d at 316.

154. 29 C.F.R. § 1630.2(g)(2) and (3). See also 28 C.F.R. § 35.131 (Title II, 42 U.S.C.
§§ 12131-65). “Addiction is a disability, and addicts are individuals with disabilities pro-
tected by the Act.” Id. But “an addict cannot use the fact of his or her addiction as a
defense to an action based on illegal use of drugs.” Id. Further, alcoholism is not a con-
trolled substance and therefore 28 C.F.R. § 35.131 does not apply to alcohol use, but 28
C.F.R. § 131 states that “alcoholics are individuals with disabilities, subject to the pro-
tections of the statute.” Id. Finally, under Title II, an individual who is currently par-
ticipating in, or has successfully completed a supervised drug rehabilitation program, or
has been rehabilitated successfully and is not engaging in current illegal drug use, is
protected under the ADA. 28 C.F.R. § 35.131. And a person is also protected if he is
“erroneously regarded as engaging in current illegal use of drugs, but who is not engaging
in such use.” Id.

155. 33 F. Supp. 2d 1336 (S.D. Fla. 1998), aff'd, 198 F.3d 263 (11th Cir. 1999).
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and hand tremors.'?® He further argued that the clinic regarded his
alcoholism and hand tremors as a disability.!®” The court held that
Goldsmith failed to establish that the clinic regarded his alcoholism or
his hand tremors as a disability because the clinic did not restrict him
from a broad range of jobs in various classes.!®® Instead, he was only
restricted from one position: the part time primary care physician po-
sition.'® In addition, the court found that his record of alcoholism and
hand tremors did not substantially limit a major life activity.'* In order
for a recovering alcoholic to establish that a record of impairment ex-
ists, he must offer evidence that his history of alcoholism substantially
1imited a major life activity because alcoholism is not a per se disabil-
v.11 And a history or record of treatment alone is not sufficient evi-
dence to meet that required burden of proof.152
Similarly, in Todd v. United Postal Service, under the company’s
collective bargaining agreement (CBA), an employee could take a one-
time leave of absence to enter an alcohol treatment program.'6® The
plaintiff entered a treatment program for alcoholism in 1992 and again
in 1994.1%* The employer fired the plaintiff eight days after he admitted
himself for the second time to a substance abuse treatment facility.®>
The court held that plaintiff failed to show that his impairment sub-
stantially limited a major life activity.'®® Plaintiff also argued that he
had a record of impairment because of his previous treatments, but the
court held that hospitalization alone does not prove a disability or a
record of impairment.'6”

And finally, the plaintiff argued that he was regarded!®®

as having

156. Id. Goldsmith did not argue, however, that his record of alcoholism was related
to his hand tremors. Id. Instead, he argued that each one was a separate protectable
disability under the Act. Id.

157. Id.

158. Id.

159. Id. at 1340.

160. Id. at 1341.

161. Id.

162. Id. at 1342.

163. 1998 WL 34077712, at *1 (W.D. Ky. Oct. 22, 1998) (unpublished opinion).

164. Id. at *1-*2.

165. Id. at *2.

166. Id. at *4.

167. Id. See also Buckley v. Consol. Edison Co. of New York, 127 F.3d 270 (2d Cir.
1997) (recognizing that although recovering drug addicts and alcoholics fall within the
purview of the ADA, an individual alleging a record of disability must demonstrate that
he was actually previously addicted to drugs or alcohol and that the addiction substan-
tially limited a major life activity); Stewart, 2001 WL 279772; Bilodeau v. Mega Indus.,
50 F. Supp. 2d 27 (D. Me. 1999) (“To conclude the hospitalization for alcoholism estab-
lishes a record of disability would classify a treated alcoholic as having a per se disability
under the Act, and the court declines to adopt this position.); Lottinger v. Shell Oil Co.,
143 F. Supp. 2d 743 (S.D. Tex. 2001) (alcoholism is not a per se disability).

168. An employee is regarded as having a substantially limiting impairment if he
(1) has an impairment that is not substantially limiting but the employer perceives it as
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such an impairment because of his first treatment and because the CBA
precluded subsequent leaves of absences for the treatment of alcohol
abuse.'%® The court agreed.!”® The court was taken by the plaintiff’s
argument that since the CBA only precluded second leaves of absences
for the treatment of alcohol and substance abuse and not other condi-
tions such as heart problems or back conditions, the employer therefore
could have perceived alcoholics as impaired by refusing to offer reason-
able accommodation.'” The court therefore denied the defendant’s mo-
tion for summary judgment.'”?

Therefore, an alcoholic employee may be granted coverage under
the ADA, depending upon (1) whether he can establish that the
impairment has substantially limited a major life activity; (2) whether
he requests reasonable accommodation for the impairment; and
(3) whether the employee is regarded as disabled or has a record of a
disability that substantially limits a major life activity.!”®

II1I. Analysis: Handling Alcoholic Employees

An alcoholic employee is a problem employee. One of the most
firmly established principles of counseling and psychotherapy is that

constituting a substantially limiting impairment; (2) has an impairment that is substan-
tially limiting only because of the attitudes of others toward the impairment; and (3) has
no impairment but is regarded by his employer as having a substantially limiting im-
pairment. Lottinger, 143 F. Supp. 2d at 766 (citing 29 C.F.R. § 1630.2(1)—(3)).

169. Todd, 1998 WL 34077712, at *5. Regarded as having such impairment is de-
scribed in 29 C.F.R. § 1630.2(1) as one who

(1) Has a physical or mental impairment that does not substantially limit
major life activities but is treated by a covered entity as constituting such
limitation;

(2) Has a physical or mental impairment that substantially limits major life
activities only as a result of the attitudes of others toward such impair-
ment; or

(3) Has none of the impairments defined in paragraph (h)(1) or (2) of this
section but is treated by a covered entity as having a substantially limiting
impairment.

170. Id. at *7.

171. Id. at *5.

172. Id. at *7; see also Zakaras v. United Airlines, Inc., 121 F. Supp. 2d 1196 (N.D.
I11. 2000) (employer’s perception that employee can no longer supervise other employees
because of a perceived drinking problem is sufficient to establish that the employer re-
garded the employee as disabled).

173. But see supra notes 104—172 and accompanying text. To defend itself against
a claim of alcoholism, an employer should attempt to prove the employee (1) was drunk
on the job; (2) drank or possessed alcohol in violation of company rules; (3) had poor work
performance; or (4) is not disabled because he or she was not diagnosed with the impair-
ment. FRIERSON, supra note 123, at 402.

Additionally, if the alcoholic is a federal employee, the comprehensive Alcohol
Abuse and Alcoholism Prevention, Treatment, and Rehabilitation Act of 1970, 42 U.S.C.
§ 290dd-1(d), establishes a complex series of steps that must be followed in counseling,
treatment, warnings, and other procedures before a federal employee may be discharged.
Id. at 240.
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the counseling becomes secondary to the alcoholic’s perception that the
therapist/manager is genuinely disinterested and does not want to help
him.!” In order to manage the problem employee, a manager must
question the employee through a funneling process.

* First, the manager should begin the counseling by asking broad
information-gathering questions.

® Second, the manager should continue the counseling by asking
open-ended questions.

® Third, the manager should drill down by asking detailed, specific
questions.

* Fourth, after gaining the trust of the employee, the manager
should ask self-evaluation questions.!”

Alcoholics typically deny their disability and conceal, excuse, and
even lie about their drinking and the problems it causes at home and
at work.'”® Therefore, because Congress has not resolved the ADA’s
treatment of alcoholics, corporate human resource directors and the
judiciary have attempted to establish guidelines for this impairment.””

For instance, in Rogers v. Lehman, plaintiff John Rogers, a civilian
employed by the U.S. Navy, took a series of alcohol-related absences
from his position over a period of seventeen years.!”® Subsequently,
Rogers failed outpatient treatment and was terminated.'” He then
filed suit, alleging wrongful discharge because the Navy had failed to
reasonably accommodate his impairment.'®® The Rogers court articu-
lated a five-step process federal agencies must undergo in order to
accommodate alcoholics: (1) advise the worker of counseling services;
(2) give the employee a “firm choice” between discipline and treatment;
(3) allow the employee to participate in outpatient treatment; (4) if out-

174. V. CLAYTON SHARMAN, FROM LOSERS TO WINNERS: HOW TO MANAGE PROBLEM
EMPLOYEES . . . AND WHAT TO Do IF You CAN’T 95 (1987).

175. Id. at 102—-104.

176. Fitzpatrick, supra note 32, at 75. Treatment of alcoholism focuses initially on
the basic need to force the alcoholic to recognize his disability. Whitlock v. Donovan, 598
F. Supp. 126, 128 (1984).

177. See Rogers v. Lehman, 869 F.2d 253 (4th Cir. 1989) (court, pursuant to 29 U.S.C.
§ 791, which federal agencies must follow, articulated a five-step process in dealing with
alcoholic employees); Burka v. New York City Transit Auth., 680 F. Supp. 590 (S.D.N.Y.
1988) (active alcoholic not covered by ADA, while recovering alcoholic is covered); Yan-
drick, supra note 32, at 6 (establish employee assistance program to allow alcoholics to
face and recover from addiction).

178. 869 F.2d at 253—54. Rogers never drank on the job, nor did he ever report for
work drunk. Id. His alcoholism was characterized by binge drinking: excessive drinking
followed by blackouts and abstinence . Id.

179. Id. at 255-56. Specifically, Rogers was terminated because a superior officer
found him “unreliable and undependable” and because he had been suspended twice from
duty in a six month period. Id. at 256.

180. Id. at 254-55.
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patient treatment fails, allow the employee to participate in an inpa-
tient treatment program; and (5) if the employee finishes the program
but suffers a relapse and work performance is unsatisfactory, discharge
is allowed.!8!

Additionally, corporate human resource directors have taken steps
to implement an effective preemployment process, desiring to lessen
liability.'®2 This includes conducting a preemployment drug and alcohol
screening and a criminal records check.'®® For current employees, hu-
man resource directors attempt to focus on performance issues, and not
psychiatric problems that may be contributing to the performance is-
sue.!8* If the employee informs the employer of a potential disability,
the employer should request medical validation of the disability and
then seek to reasonably accommodate the employee.'®®

Employers often choose to accommodate employees through
employee assistance programs (EAPs).'8 An EAP can lessen an em-

181. Id. at 258—59. See Ferguson v. U.S. Dep’t. of Commerce, 680 F. Supp. 1514 (M.D.
Fla. 1988) (opinion withdrawn upon motion of the parties following settlement) (recog-
nizing alcoholism as a disability and finding termination improper where employer
should have recognized symptoms of disease and offered “firm choice” between rehabili-
tation and discipline). Cf. Fong v. U.S. Dep’t. of Treasury, 705 F. Supp. 41, 47 (D.C. Cir.
1989) (employer not required to provide an employee who failed to provide medical docu-
mentation for “hangover” absences, possibly due to alcoholism, with same protections
given to known alcoholics). In Fong, the court said the employer had no affirmative duty
to follow a five-step program like that articulated in Burka. See id. (citing Burka, 680 F.
Supp. at 590).

182. ENNIS, supra note 58, at 14. Because the ADA prohibits medical examinations
and inquiries prior to a contingent offer of employment, employers must be careful to
avoid interview questions that seek information on the applicant’s medical condition. Id.
Recommended questions include (1) Have you ever been terminated from employment?
(2) Why are you looking for a new position? (3) Why did you leave your previous positions?
(4) What will your previous supervisors say about you? and (5) Have you ever been con-
victed of a felony? Id. at 14—15.

183. Id. Alcohol screening is considered a medical examination and can only be done
after the employer makes a contingent offer of employment. Id. Reasonable policies and
procedures for drug screening that will ensure that an individual who formerly engaged
in illegal drug use is not currently using illegal drugs are permitted under Title II of the
ADA. 28 C.F.R. § 35.131(c). But the drug screen must be limited to identifying accurately
the illegal use of drugs, not substances that are being taken under the supervision of a
licensed physician or substances that are not controlled substances. Id.

184. 29 C.F.R. § 1630.14(c). Employers must make sure the employee understands
the problem, knows what is needed to improve, and is provided with reasonable assis-
tance from the employer in achieving the improvement. ENNIS, supra note 58, at 16.

185. Jon Nordheimer, Psychological Counseling from the Company Store, N.Y.
TIMES, Aug. 19, 1990, at E5. The request for medical validation must be job related and
consistent with business necessity. See EEOC TECHNICAL ASSISTANCE MANUAL, VI-13
(1994); 29 C.F.R. § 1630.14(c). See Beck v. Univ. of Wisconsin Bd. of Regents, 75 F.3d 1130
(7th Cir. 1996) (employer not obligated to accommodate employee when employee refused
to provide medical documentation of impairment).

186. Nordheimer, supra note 185. Employee assistance programs (EAPs) evolved
from attempts in the public and private sectors to handle workplace problems caused by
alcoholism. Id. Properly used, those rehabilitation opportunities can satisfy an obligation
to provide reasonable accommodation. Faber v. Dep’t of the Army, 38 MSPR 315 (1988).
Some commentators argue that EAPs are a part of an employee’s due process rights. See
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ployer’s liability while offering positive preventative assistance to an
impaired employee.'8” These programs emphasize education, counsel-
ing, rehabilitation, and coordination with available community re-
sources.'8

While EAPs and judicial guidelines offer assistance to the em-
ployer and the employee on how to cope with the impairment of alco-
holism, congressional silence prevails. At least one branch of govern-
ment and employers-at-large are still in a quandary over whether an
off-the-job alcoholic who displays an absence of on-the-job maladies is
a covered individual under the ADA.

Finally, employers have devised neutral no-rehire policies to screen
out former employees who were fired for misconduct in order to prevent
them from reentering the employer’s workforce. This type of blanket
policy would include employees who have a history of drug use or al-
coholism and who were fired for misconduct attributable to drug or
alcohol use.'®® Rehabilitated drug addicts and alcoholics, however, ar-
gue that such a policy circumvents the ADA.

Recently, the U.S. Supreme Court granted certiorari in Raytheon
Co. v. Hernandez in order to address this issue.!®® Unfortunately, be-
cause the Ninth Circuit erred in its analysis of disparate treatment,
the Supreme Court offered little guidance on whether a neutral no-
rehire policy is permissible under the ADA.'%!

Hernandez was employed at Hughes for approximately twenty-five
years when he tested positive for cocaine.'®2 Hughes was also aware
that Hernandez had an alcohol problem at that time.'%® Instead of being
discharged, Hernandez, at the company’s option, resigned in lieu of

Daniel P. Mazo, Yellow Rows of Test Tubes: Due Process Constraints on Discharges of
Public Employees Based on Drug Urinalysis Testing, 135 U. PA. L. REv. 1623, 1654 (1987)
(employee property and liberty interests are at stake when public agency takes actions
against its employees on basis of drug test).

187. EMPLOYEE ASSISTANCE LAW ANSWER BOOK 1 (1990); David A. Cathcart et al.,
Drugs and Alcohol: Cases, Litigation, Testing, R176 ALI-ABA 1053, 1098 (1992). It is the
responsibility of each employee to seek assistance from the EAP before alcohol and drug
problems lead to disciplinary action that can include discharge for a first offense. Id.

188. Jana Howard Carey, Drug and Alcohol Testing in the Workplace, C779 ALI-
ABA 991, 1002 (1992). An EAP educated the impaired alcoholic about the effects and
consequences of controlled substance use on personal health, safety, the work environ-
ment, and behavioral consequences. Cathcart, supra note 187, at 1098.

189. 42 U.S.C. § 12114(c)(4) of the ADA provides that an employer “may hold an
employee who . . . is an alcoholic to the same qualification standards for employment or
job performance and behavior that such [employer] holds other employees, even if un-
satisfactory performance or behavior is related to . . . the alcoholism of such employee.”

190. 537 U.S. 1187 (2003).

191. Raytheon Co. v. Hernandez, 540 U.S. ____, 124 S. Ct. 513 (2003). Raytheon
Company acquired Hughes Missile Systems Company after the case was handed down
by the Ninth Circuit. See Petition for a Writ of Certiorari, Raytheon Co. v. Hernandez,
2002 WL 32101096, at *1 n.1 (Nov. 12, 2002).

192. Hernandez v. Hughes Missile Systems Co., 298 F.3d 1030, 1032 (9th Cir. 2002).

193. Id.
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being discharged.'®* Upon Hernandez’s resignation, Hughes completed
a separation appraisal and noted that Hernandez quit in lieu of dis-
charge and that the discharge was for “personal conduct.”*%®

Hernandez applied at Hughes for the same position two years later,
but the company rejected his application.!®® Attached to his resume
were two letters of recommendation.!®” One letter was from Hernan-
dez’s pastor, who stated that he was a “faithful and active member” of
the church.'®® The second letter was from Hernandez’s counselor, who
stated that Hernandez attended Alcoholics Anonymous regularly, had
maintained his sobriety, and was committed to his recovery.'*® Hernan-
dez’s application was forwarded to Hughes’ human resource depart-
ment and Ms. Joanne Brockmiller reviewed it.2%°

Ms. Brockmiller pulled Hernandez’s personnel file, reviewed his
separation appraisal, and determined that he was not eligible for re-
hire, in accordance with its company policy, because he quit in lieu of
being discharged.?’! According to Ms. Brockmiller’s deposition testi-
mony, the company had an unwritten policy where it would not rehire
former employees who had been discharged or resigned in lieu of being
discharged.?’2 Further, Ms. Brockmiller testified that she did not have
knowledge of the reasons for Hernandez’s resignation when she made
the decision not to rehire him.?%

Upon notice of Hughes’ decision not to rehire Hernandez, he filed
a charge with the EEOC.?°* In response to the charge, Hughes submit-
ted a statement explaining that Hernandez’s application for employ-
ment was denied because of his drug use during his previous employ-
ment with Hughes and the lack of evidence to support a successful drug
rehabilitation.?° But the EEOC found “reasonable cause to believe that
[Hernandez] was denied hire . . . because of his disability.”2°¢

After the EEOC issued Hernandez his right to sue letter, he filed
suit in the U.S. District Court for the District of Arizona claiming that
Hughes’ unwritten policy denying his application for rehire was dis-
criminatory based on his disability in violation of the ADA, specifically,

194. Id.

195. Id.

196. Id.

197. Id.

198. Id.

199. Id.

200. Id.

201. Id.

202. Id. at 1032. The Ninth Circuit noted in a footnote that the unwritten policy
existed despite any evidence that the policy had been applied to other former employees.
Id. at 1036 n.17.

203. Id. at 1033.

204. Id.

205. Id.

206. Id.
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42 U.S.C. section 12112.2°7 Hughes then filed a motion for summary
judgment arguing that Hernandez failed to establish his prima facie
case of discrimination.?%®

Hernandez was not disabled at the time he reapplied for employ-
ment at Hughes.?® But Hernandez argued that Hughes had a record
of disability (the positive drug test) or was regarded by Hughes as a
drug addict.?!° Under Section 12102(2), Hernandez can establish his
prima facie case of discrimination if he can show that he was not re-
hired because he was regarded as a drug user or because Hughes had
a record of his drug use, and he was qualified for the position he applied
for at Hughes.2!! In support of Hernandez’s contention, the court found
that a genuine issue of material fact existed as to whether Ms. Brock-
miller was aware of Hernandez’s positive drug test when she reviewed
his file before rejecting his application since the statement made by
Hughes to the EEOC seemed inconsistent.?!? Again, Hughes disclosed
to the EEOC that Hernandez’s application was rejected because of his
prior drug addiction.?'® Moreover, the court found that a genuine issue
of material fact existed regarding whether Hernandez was qualified to
perform the job that he applied for.2!*

Hughes argued that its unwritten company policy was applied non-
discriminatorily in that every employee who resigned in lieu of being
discharged for violating the company’s personal conduct rules (i.e.,
fighting or stealing), like Hernandez, were rejected from reemploy-
ment.?!® But Hernandez counterargued that drug addiction is a dis-
ability protected under the ADA while fighting and stealing are not.?!¢

The ADA protects qualified employees or applicants with a drug
addiction who have been successfully rehabilitated or are no longer
using drugs, but it does not protect individuals who are currently en-
gaging in illegal drug use.?!” The court found in favor of Hernandez,

207. Id. at 1032.

208. Id. at 1033.

209. Id.

210. Id. Hernandez argued that his disability included his record of past drug ad-
diction and his perceived drug addiction. Id. But at the Supreme Court, Hernandez ar-
gued that he struggled with both drug abuse and alcoholism during his employment with
Hughes. See Brief of Respondent, Raytheon v. Hernandez, 2003 WL 21697722 (July 16,
2003).

211. Raytheon, 298 F.3d at 1033. As the court also noted, drug users are not auto-
matically considered disabled under the ADA. A drug user must establish that he has an
addiction that substantially limits at least one of his major life activities. Since Hernan-
dez was in fact addicted to drugs and Hughes had a record of his positive drug test, the
parties did not dispute the fact that he was disabled under the ADA at the time he
resigned in lieu of being discharged. See id. at 1033 n.9.

212. Id. at 1034.

213. Id.

214. Id. at 1035.

215. Id.

216. Id.

217. See 42 U.S.C. § 12114(a) and (b).
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stating that under the ADA the company’s policy discriminated against
former drug addicts who tested positive for drugs because of their ad-
diction.?!® Therefore, if Hernandez was no longer using drugs illegally
at the time he applied for reemployment and had been successfully
rehabilitated, the company cannot deny him reemployment based on
his past drug addiction.?*®

Accordingly, the court reversed the district court’s decision and
held that Hernandez made a prima facie case for disability discrimi-
nation. The court also held that a company policy that denies a drug
addict who has been successfully rehabilitated reemployment based on
a record of drug use violates the ADA %20

The Petition for Writ of Certiorari to the Supreme Court was
granted on February 24, 2003.22! Oral argument was heard on October
8, 2003,%22 and the case was decided on December 2, 2003.223 But the
Supreme Court did not reach the issue of whether a neutral no-rehire
policy discriminated against rehabilitated drug users and alcoholics.?2*
Instead, the Supreme Court remanded the case back to the Ninth Cir-
cuit with instructions to analyze the case as a disparate treatment
claim, which was properly raised, rather than under the disparate im-
pact framework since the Ninth Circuit held that Hernandez failed to
timely raise a disparate impact claim.??® A claim under the disparate
impact theory would permit the Ninth Circuit to hold as it did: a neutral
no-rehire policy discriminates against rehabilitated drug users and al-
coholics.?2¢ However, the Ninth Circuit’s conclusion that the policy is
discriminatory was erroneous because a disparate treatment claim
does not permit such a finding.??"

Hughes presented several grounds for which the Supreme Court
could have reversed the Ninth Circuit’s ruling. Hughes first argued that
its no-rehire rule is standard among employers in order to weed out
former employees who were fired for misconduct.??® Hughes quotes the
language of the Act to support its proposition that employers can pro-
hibit drug use on the job and apply uniform “qualification standards

218. Raytheon, 298 F.3d at 1034.

219. Id.

220. Id.

221. Raytheon Co. v. Hernandez, 537 U.S. 1187 (2003). Even though Raytheon ac-
quired Hughes after it refused to rehire Hernandez, in an effort to be consistent, this
article will continue to refer to the petitioners as Hughes.

222. See Oral Argument, Raytheon Co. v. Hernandez, 2003 WL 22364049 (Oct. 8,
2003).

223. Raytheon Co. v. Hernandez, 540 U.S.

224. Id. at 516.

225. Id. at 516, 520-21.

226. Id.

227. Id.

228. See Petition for a Writ of Certiorari, Raytheon v. Hernandez, 2002 WL
32101096, at *1 (Nov. 12, 2002).

:124 S. Ct. 513 (2003).
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for employment” and uniform policies for “job performance and behav-
ior” to illegal drug users even if the misconduct is because of the drug
user’s drug use.??®

Further, in support of its defense, Hughes argued that no-rehire
rules have been accepted by other circuit courts as valid and nondis-
criminatory since the ADA’s purpose is not to give special rights to drug
users.?3° In addition, Hughes cited a line of cases that supported his
contention that employees who are discharged for misconduct should
not be allowed a “second chance” at reemployment under the ADA be-
cause a “second chance” is not reasonable accommodation.?3!

229. Id. at *6. Hughes relied on 42 U.S.C. § 12114(a) and (c)(1), (2), and (4). Subsec-
tion (a) states that “[flor purposes of this subchapter, the term ‘qualified individual with
a disability’ shall not include any employee or applicant who is currently engaging in the
illegal use of drugs, when the covered entity acts on the basis of such use.” Subsection
(c) subparagraphs (1), (2), and (4) state:

A covered entity—

(1) may prohibit the illegal use of drugs and the use of alcohol at the work-
place by all employees;

(2) may require that employees shall not be under the influence of alcohol or
be engaging in the illegal use of drugs at the workplace; . .. [and]

(4) may hold an employee who engages in the illegal use of drugs or who is
an alcoholic to the same qualification standards for employment or job
performance and behavior that such entity holds other employees, even if
any unsatisfactory performance or behavior is related to the drug use or
alcoholism of such employee.

230. See Petition for a Writ of Certiorari, Raytheon v. Hernandez, 2002 WL 32101096
at ¥*10, (Nov. 12, 2002). It cites several cases, including a Ninth Circuit case where the
court held that the ADA did not require an employer to rehire an employee previously
discharged for excessive absenteeism due to dysthemia even though the employee could
demonstrate that he could perform his job at the time he reapplied for employment. Id.
at *12 n.7 (citing Caniano v. Johnson Controls, Inc., 1999 U.S. App. LEXIS 20648 (9th
Cir. Aug. 26, 1999)). See also Harris v. Polk County, 103 F.3d 696 (8th Cir. 1996) (rejecting
plaintiff’s argument that the ADA protected her from the company’s policy not to rehire
her after she was fired for shoplifting, which she claimed was due to her mental illness);
Flynn v. Raytheon Co., 94 F.3d 640 (1st Cir. 1996) (affirming summary judgment where
the employer refused to rehire a former employee who was discharged for reporting to
work under the influence of alcohol); Peyton v. Otis Elevator Co., 72 F. Supp. 2d 915 (N.D.
III. 1999) (plaintiff was not entitled to rehire after being discharged for alcohol related
absences because the ADA precludes an employer from giving preferential treatment to
employees who were fired due to misconduct attributable to drugs or alcohol). Hughes
also relied on Johnson v. New York Hosp., 1999 U.S. App. LEXIS 20151 (2d Cir. Aug. 20,
1999); Thomas v. Mississippi State Dep’t of Health, 934 F. Supp. 768 (S.D. Miss. 1996);
Maddox v. Univ. of Tenn., 62 F.3d 843 (6th Cir. 1995); Pernice v. City of Chicago, 237 F.3d
783 (7th Cir. 2001); Bekker v. Human Health Plan, Inc., 229 F.3d 662 (7th Cir. 2000); and
Taub v. Frank, 957 F.2d 8 (1st Cir. 1992) to support its proposition that several other
circuits have held that employers are not required under the ADA to rehire employees
who were discharged for misconduct attributable to their disability. See Petition for a
Writ of Certiorari, 2002 WL 32101096, at *10—*14.

231. Petition for a Writ of Certiorari, 2002 WL 32101096, at *14 (citing Siefken v.
Village of Arlington Heights, 65 F.3d 664 (7th Cir. 1995); Hill v. Kansas City Area Transp.
Auth., 181 F.3d 891 (8th Cir. 1999), cert. denied, 528 U.S. 1137 (2000); and Burroughs v.
City of Springfield, 163 F.3d 505 (8th Cir. 1998)).
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Finally, Hughes argued it neutrally applied its no-rehire policy.?32
The ADA does not expressly preclude employers from neutrally apply-
ing no-rehiring rules to employees who have been discharged for mis-
conduct in the workplace.?®> And since the company personnel, Ms.
Brockmiller, who applied the no-rehire policy, had no knowledge of Her-
nandez’s prior positive drug test, the reasons for his resignation in lieu
of discharge, or that he was addicted to drugs, the employer should be
insulated from knowingly discriminating against Hernandez.?3* There-
fore, if the company employee who applied the rule had no knowledge
of Hernandez’s positive drug test or his drug addiction, then she could
not have discriminated on the basis of Hernandez’s disability by re-
jecting his application for rehire.

The court of appeals disagreed and stated that “Hughes’s decision
not to re-employ him because of his prior ‘termination’ would violate
the ADA.”?35 The court of appeals also held that a no re-hire policy that
“shields its employees from the knowledge that an employment decision
may be illegal . .. screens out persons with a record of addiction who
have been successfully rehabilitated,” and “an employer may not avoid
responsibility for its violation of the ADA by seeking to rely on that lack
of knowledge.”?36

In opposition to Hughes’ Petition for a Writ of Certiorari, Hernan-
dez argued that several genuine issues of material facts existed pre-
cluding the Supreme Court from reversing the case.??” First, Hernan-
dez contended that a jury should decide what motivated the company
to reject Hernandez’s application.??® The company, he argued, offered
inconsistent reasons for why it would not rehire him.?3° The company’s
statement to the EEOC stated that it refused to rehire Hernandez be-
cause he was allegedly a recovered alcoholic/drug addict, but Hughes
did not believe that he had been rehabilitated.?‘® Later, Hughes
claimed that it refused to rehire Hernandez because of its “unwritten
policy” not to rehire employees who were terminated for violating com-
pany rules.?*! Hernandez also argued that a genuine issue of material

232. Petition for a Writ of Certiorari, 2002 WL 32101096, at *16.

233. Id. at *16.

234. Id.

235. Hernandez, 298 F.3d at 1036.

236. Id.

237. See Brief of Respondent in Opposition, Raytheon v. Hernandez, 2002 WL
21251608 (Jan. 24, 2002).

238. Id. at *11.

239. Id.

240. Id. at *12.

241. Id. Consequently, based on these inconsistencies, following remand from the
Supreme Court, 124 S. Ct. 513, the Ninth Circuit again overruled Hughes’ motion for
summary judgment because a genuine issue of material fact existed as to whether
Hughes (Raytheon) refused to hire Hernandez due to his “‘status as an alcoholic,’ rather
than in reliance of a uniform no-rehire policy.” Hernandez v. Hughes, 362 F.3d 564, 569
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fact existed regarding whether the company actually had such an “un-
written” policy.2*? Next, Hernandez argued that even if such a policy
existed, then the jury should decide whether Hernandez’s separation
from employment actually constituted a termination.?*> And finally,
Hernandez argued that even if the court found that such a policy ex-
isted and that he was terminated, the jury should decide whether the
policy was applied neutrally or whether the policy was pretext for dis-
crimination based on his record of drug addiction and alcoholism.?4*
Hernandez did not cite any authority to support his argument.?*?

Since the Supreme Court did not reach the parties’ issues, it pro-
vided little guidance with respect to whether such a policy would be per
se valid. But the Supreme Court noted that if the employer in fact had
a neutral no-rehire policy and applied it when it rejected the plaintiff’s
application, under a disparate treatment claim, the employer “can, in
no way, be said to have been motivated by [plaintiff’s] disability.”?¢ If,
however, in the future, the employee should raise a claim under the
disparate impact theory, the Supreme Court left open the option of hold-
ing that such a policy could be in violation of the ADA, while at the
same time giving a hint that such a policy may still pass muster by
including a footnote reference to a case in which a similar claim was
rejected by the Supreme Court when brought under the Age Discrimi-
nation in Employment Act.?*

IV. Conclusion and Future Impact

The ADA is an attempt to provide an equal starting line for indi-
viduals with physical and mental impairments.?4® While the effective-
ness of the ADA is undisputed, Congress intentionally or unintention-

(9th Cir. 2004). The court also found that a reasonable jury could find that Hughes was
aware of Hernandez’s substance abuse when its employee decided not to rehire him, and
that Hughes could not identify the origin of the unwritten no-rehire policy to determine
whether it was consistently applied. Id.

242. Id. The Supreme Court was also concerned about whether such a policy existed.

243. Id.

244. Id. at ¥12—*13.

245. Several amici curiae briefs were submitted in support of both parties. The
Equal Employment Advisory Counsel (EEAC) and the Chamber of Commerce of the
United States and the U.S. Solicitor General filed briefs in support of Hughes. See Brief
Amicus Curiae of the Equal Employment Advisory Counsel and the Chamber of Com-
merce of the United States, Raytheon Co. v. Hernandez, 2003 WL 21092537 (May 9, 2003);
Brief Amicus Curiae of the United States, Raytheon Co. v. Hernandez, 2003 WL 21092541
(May 9, 2003). The Betty Ford Center et al. and the National Employment Lawyers
Association et al. submitted amici curiae briefs in support of Hernandez. See Brief Amici
Curiae Betty Ford Center, et al., Raytheon Co. v. Hernandez, 2003 WL 21649671 (July
9, 2003); Brief Amicus Curiae National Employment Lawyers Association et al., Ray-
theon Co. v. Hernandez, 2003 WL 21648617 (July 9, 2003).

246. Raytheon, 124 S. Ct. at 520.

247. Id. at 520 n.6.

248. SCHNEID, see supra note 2. (1992); see supra notes 1-16 and accompanying text.
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ally failed to accommodate over 18 million alcoholics and heavy
drinkers currently residing in the United States,?*® which has elicited
criticism.?*® Therefore, the courts must continue to adjudicate such
claims under the ADA until Congress breaks its silence—either
amending the Act to expressly include alcoholism or establishing a
blanket rule that, like homosexuality or transvestitism, alcoholism is
not covered by the Act.

While Congress decided not to directly cover alcoholism under the
ADA, this note concludes by offering the following approach for courts
to consider in ruling on an alcoholic’s claim under the ADA: (1) the
employee must demonstrate evidence of alcoholic dependence sufficient
to substantially limit a major life activity;?*! (2) the employer must then
articulate a legitimate nondiscriminatory reason for the employment
action;?%2 and (3) the employee must show this articulated reason was
pretextual for discrimination against the individual because of their
impairment.

249. See supra note 32 and accompanying text.

250. See supra notes 37—51 and accompanying text. During Senate consideration of
the ADA, Senator Coats argued that a person who uses illegal drugs or alcohol should
not be entitled to any protection under the ADA. See 135 CoNG. REC. 10,777. Moreover,
Senator Humphrey expressed concern over the Act’s “[intention] to create benefits for
drug addicts, right at a time when we are trying to fight this scourge of drugs in our
society.” Id. at 10,784. Therefore, after extended negotiations with Senate Republicans
and the White House, the proponents of the Act, most notably Senator Harkin, crafted
the current ADA provision on substance abuse to comport with the Bush administration’s
“zero-tolerance” program. Kenneth J. Vanko, In Search of Common Ground: Leveling the
Playing Field for Chemically Dependent Workers Under the Americans with Disabilities
Act of 1990, 1996 U. ILL. L. REv. 1257 (1996).

251. Hartman v. City of Petaluma, 841 F. Supp. 946, 949 (N.D. Cal. 1994). The em-
ployee may be able to argue that alcohol affects his ability to do work, specifically, his
ability to think clearly—which may include conceptualizing ideas and understanding
directions, or which may be a slight reduction in productivity. NANCY J. OSGOOD ET AL.,
ALCOHOLISM AND AGING: AN ANNOTATED BIBLIOGRAPHY AND REVIEW 10—16 (1995). Ad-
ditionally, the employee may assert that his impairment has somewhat limited all of his
major life activities, because it has adversely impacted his entire body, including the
functioning of many major organs, which, taken collectively, substantially limits his abil-
ity to live normally. Id. at 15-17.

252. See supra notes 11-16, 103, and accompanying text. Specifically, the employer
should demonstrate that one of two general accommodations could not be provided
through its EAP to an otherwise qualified alcoholic under the Act: (1) a modified work
schedule that could enable the disabled worker to seek outpatient treatment or (2) an
unpaid leave of absence that would permit a chemically dependent employee to enter an
inpatient rehabilitation program. Vanko, supra note 251, at 1257.
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Ethical Issues in Class Action
Employment Litigation'

Gregory V. Mersol*

All class action lawsuits present their own unique challenges. By
its very nature, a class action is likely to involve hundreds, or even
thousands, of plaintiffs, knotty discovery issues, and often daunting
tasks relating to case management. In the employment context, the
difficulties imposed by all class actions are compounded by the fact
that the parties typically are not strangers to each other and, in many
instances, must continue to work together even while litigation is
pending.

The ethical issues involved in employment-related class action lit-
igation are no less difficult. Because of the dynamic and often subtle
relationships in the employment context, it is rare that the interests of
all class members will be aligned. Further, the potential availability of
punitive and compensatory damages, as well as wide-ranging equitable
relief, may present issues and conflicts that make a class action an
inappropriate vehicle altogether.

This article is intended to provide an overview of some of the most
common ethical issues in class action employment litigation. It will also
review some of the unexpected problems that may arise as a result of
the complex relationships between the parties in such cases and discuss
ways in which such problems may be resolved.

I. Conflicts Within Classes

One of the most difficult issues facing class counsel is one of re-
solving conflicts within classes. The difficulties are even weightier in
employment actions because, in many instances, the interests of em-
ployees are virtually by definition adverse. For example, in an action
alleging race and sex discrimination, the interests of minority and fe-
male employees may well be adverse to each other, particularly when
one group is already well represented within management. Cases in-
volving matters such as job openings and promotions may pit class
members against each other for a limited number of available positions.

1. This paper is based upon a presentation made before the Ethics and Profession-
alism Committee of the Labor & Employment Law Section of the American Bar Associ-
ation at its January 2003 Midwinter Conference.

*Mr. Mersol is a partner in Baker & Hostetler LLP and chair of the Cleveland office’s
Labor and Employment Law Practice Group.
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To complicate matters further, there may be inherent differences be-
tween current and former employees as to whether the relief given
should be legal or equitable in nature, and the differences within the
class may very well render the action altogether unsuitable for class
action treatment.

A. Applicable Ethical Rules

As is true in the case of most ethical issues, a starting point for
resolving issues of conflicts within the class is found either in the Model
Rules? or the Model Code.? Both contain provisions relating to conflicts
of interest and the use by an attorney of confidential information.* Nei-
ther, however, directly addresses many of the most common class action
conflict issues, leaving practitioners without clear guidance.

1. Model Rules

At least two provisions of the Model Rules provide guidance with
respect to class action conflicts: Rule 1.7, the general conflicts of interest
prohibition, and Rule 1.6, which governs confidentiality.” The Model
Rules were amended in 2002 with respect to the general proscription
on conflicts of interest contained in Rule 1.7.° The prior version, in effect
in most states, largely permitted representation to continue, despite a
conflict of interest, if the representation would not adversely affect the
clients’ relationship and each client consented.” The 2002 amendments
require that consent be in writing when a conflict may have a “material”
impact on the lawyer’s responsibilities to the client, but largely exempt
class actions from that requirement.?

Comment 25 to the new version of Rule 1.7 expressly exempts un-
named members of a class from the consent requirement.® Conflicts
may still arise, however, especially within the class, whether or not
consent has been obtained.

2. Model Code

The provisions of the Model Code, still applicable in some states,
are slightly more rigid. The Model Code does not require that the in-
terests of the two clients be “directly adverse,” but applies whenever
the representation will impair the “lawyer’s independent professional
judgment.”*?

2. MoDEL RULES OF PROF’L CoNDUCT (2003).

3. MoDEL CODE OF PROF’L RESPONSIBILITY (2003).

4. See MODEL RULES OF PROF’L CONDUCT R. 1.7 (Conflict of Interest), 1.6 (Confi-
dentiality); MODEL CODE OF PROF’L RESPONSIBILITY DR 4-101 (Confidentiality), 5-101
(Personal Conflict), 5—105(A)(c) (Client Conflict, representing multiple Clients).

5. See MODEL RULES oF PrRoOF’L ConDUCT R. 1.6, 1.7.

6. See ANNOT. MODEL RULES OF PrROF’L. CONDUCT, 2002 Amend. to R. 1.7.

7. Id.

8. See MODEL RULES OF PROF’L CONDUCT 1.7.

9. Id. cmt. 25.

10. MoDEL RULES OF PROF’L RESPONSIBILITY DR 5-101(a), 5—-105.
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The Model Code does not directly address classification conflicts,
but one of its ethical considerations notes the difficulties in represent-
ing multiple plaintiffs:

Maintaining the independence of professional judgment required of

a lawyer precludes his acceptance or continuation of employment

that will adversely affect his judgment on behalf of or dilute his

loyalty to a client. This problem arises whenever a lawyer is asked

to represent two or more clients who may have differing interests,

whether such interests are conflicting, inconsistent, diverse, or

otherwise discordant.!?

3. Duty of Loyalty

In addition to an ethical duty, whether under the Model Rules or
Model Code, class counsel owes a duty of loyalty to the class as a
whole.2 This duty provides a second layer of obligation that the lawyer
not favor particular class members, including the named plaintiffs, in
class litigation.'3

4. State Variations

Some states have their own variations on either the Model Rules
or Model Code.'* Practitioners should obviously check the local varia-
tions, as well as the specific rules, of the jurisdiction in which the action
is pending. These rules may prove especially problematic for classes
that cross state lines and may require the attorney to observe the high-
est standards for the entire class.

5. Manual for Complex Litigation

The Manual for Complex Litigation, ordinarily a helpful source on
class action litigation issues, says little about ethical issues except that
they should be addressed promptly, particularly where disqualification
may be a result.’® Again, this merely begs the question of how conflicts
and other ethical issues may arise, and how they can best be resolved.

B. Differences Among Class Members

Despite the lack of clear guidance from the Model Rules or Model
Code, conflicts touch virtually every aspect of class action litigation in
the employment context. The law concerning differences between or
among class members, in fact, is still very much in development. These
differences may not only cause ethical problems due to the varying
interests of class members, but they may actually result in a court re-
fusing class certification or decertifying an existing class.

Although certainly not an ethical rule on its face, the touchstone
of the analysis of any conflicts of interest in class action allegations

11. MoDEL RULES OF PROF’L RESPONSIBILITY EC 5-14.

12. See, e.g., In re Agent Orange Prod. Liab. Litig., 800 F.2d 14, 17—-18 (2d Cir. 1986).
13. Id.

14. See, e.g., CAL. RULES OF PROF’L CONDUCT R. 3—-310 (2003) (conflicts of interest).
15. See MANUAL FOR COMPLEX LITIGATION (THIRD) § 20.23 (1995).
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must start with Federal Rule of Civil Procedure 23 itself. Rule 23(a)
sets forth the basic requirements for all class actions, including at least
three elements discussed below, that may be affected by conflicts of
interest.'® Further, the class must meet one of the three categories of
claims under Rule 23(b), which may themselves be affected by intra-
class conflicts.!”

1. Rule 23(a)

Under Rule 23(a) of the Federal Rules of Civil Procedure,'® a pre-
requisite to any class being certified is the element of commonality,
meaning that there are “questions of law or fact common to the class.”?
Further, Rule 23(a) requires a finding of “typicality,” meaning that “the
claims or defenses of the representative parties are typical of the claims
or defenses of the class.”?® Finally, Rule 23(a) requires that “the rep-
resentative parties will fairly and adequately protect the interest of the
class.”! The only element of Rule 23(a) that may not be directly affected
by conflicts of interest is that of numerosity under Rule 23(a)(1), and
even that may be implicated if conflicts reduce the size of the class
sufficiently.??

At least in theory, the court’s findings with respect to these issues
will minimize some, although by no means all, of the concerns relating
to representation of a class as a whole. In real life, however, these issues
are rarely settled, and conflicts within the class may arise at any time
and may ultimately force even what might initially appear to be a valid
class to be decertified.

2. Rule 23(b)
Once all four requirements of Rule 23(a) have been satisfied, the
class must satisfy one of the three tests in Rule 23(b)(3):

(1) the prosecution of separate actions by or against individual mem-
bers of the class would create a risk of
(A) inconsistent or varying adjudications with respect to individ-
ual members of the class which would establish incompatible
standards of conduct for the party opposing the class, or
(B) adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the inter-
ests of the other members not parties to the adjudications or
substantially impair or impede their ability to protect their
interests; or
(2) the party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate

16. FED. R. C1v. P. 23(a)(3) (2000).

17. FED. R. C1v. P. 23(a)(4) (2000).

18. Rule 23 was amended effective December 1, 2003. The amendments did not

change Rule 23(a) or (b), but did affect other parts of the Rule.

19. FED. R. Crv. P. 23(a)(1) (2000).

20. FED. R. C1v. P. 23(a)(3) (2000).

21. FeD. R. C1v. P. 23(a)(4) (2000).

22. See FED. R. C1v. P. 23(a)(1) (2000).
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final injunctive relief or corresponding declaratory relief with re-
spect to the class as a whole; or

(3) the court finds that the questions of law or fact common to the
members of the class-predominate over any questions affecting
only individual members, and that a class action is superior to
other available methods for the fair and efficient adjudication of
the controversy.?®

All three types of classes require at least some level of uniformity
within the class, although in varying degrees. As discussed below, con-
flict issues may dovetail with concerns under Rule 23(b) and may ac-
tually force the decertification of a class.?*

3. Supreme Court Cases

The law concerning conflicts within a class is still in its infancy.
The U.S. Supreme Court has only recently addressed the issue of
whether and how conflicts within a class may ultimately defeat class
certification. In the cases of Amchem Prods., Inc. v. Windsor?® and Ortiz
v. Fibreboard Corp.,?% the Court addressed the daunting task of settling
mass tort litigation in which, despite many common issues, the claims
of the class members may not be aligned.

In Amchem, the Supreme Court grappled with a novel and prac-
tical settlement of asbestos-related claims. The defendants, a group of
asbestos manufacturing companies, entered into a settlement agree-
ment with class counsel before suit was ever filed.?” On the same day,
the parties filed a complaint, an answer, and a lengthy and complex
stipulated settlement agreement.?® The agreement contained formulas
and procedures for compensating various victims of asbestos-related
injuries.?? Although comprehensive, it did not provide for compensation
to all alleged victims of asbestos exposure and did not provide compen-
sation, for example, for loss of consortium, emotional distress, medical
monitoring, or other types of claims.?’ The district court certified the
action under Rule 23(b)(3), which permits certification when “questions
of law or fact common to the members of the class predominate over
any questions affecting only individual members.”3!

Numerous claimants objected. Their objections included specific
reference to Rule 23(a)(4), arguing that both class counsel and the
class representatives “had disqualifying conflicts of interests.”®2 The
district court certified the class and approved settlement despite these

23. FED. R. C1v. P. 23(b) (2000).

24. See infra Part I11.B.

25. 521 U.S. 591 (1997).

26. 527 U.S. 815 (1999).

27. Amchem Prods., 521 U.S. at 600—601.
28. Id. at 601-602.

29. Id. at 603.

30. Id. at 604.

31. Seeid. at 605, FED. R. C1v. P. 23(b)(3).
32. Amchem Prods., 521 U.S. at 607.
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objections, but the Third Circuit reversed, holding that the require-
ments of Rule 23 had not been satisfied.?3

The U.S. Supreme Court affirmed.?* Although the Court was sen-
sitive to the cost and complexity of asbestos litigation, it found that the
class was not appropriate under Rule 23 on several grounds.®®

The Court first found that the class was not properly certified un-
der Rule 23(b)(3).2¢ That provision requires that the proposed class be
“sufficiently cohesive to warrant adjudication by representation.”®’ The
Court concluded that the settlement alone did not provide the neces-
sary class cohesion, noting that the class members’ situations were en-
tirely different from each other and that their claims related to different
products, different times, different injuries, and different applicable
laws.?® As the Court concluded, “[n]o settlement class called to our at-
tention is as sprawling as this one.”®®

The Court also found that the class did not satisfy Rule 23(a)(4)’s
requirement of fair and adequate representation.*’ The named parties,
who suffered from various medical conditions, may not have had the
same injuries as others, and certainly were not similarly situated to
plaintiffs who had been exposed to asbestos but who had not yet de-
veloped illnesses.*! Interestingly, in footnote 20 to the opinion, the
Court noted questions regarding the adequacy of representation, ref-
erencing both the competency and potential conflicts of class counsel.*?
While expressing sympathy for asbestos litigants, the Court neverthe-
less held that certification was improper due to distinctions within the
class.

Ortiz, like Amchem, involved mass tort litigation in the asbestos
industry. Unlike the Amchem case, which was “settled” the day the
lawsuit was filed, the Ortiz litigation had lasted literally for decades.*3
The case not only involved the tort litigation itself, but also disputes
between the defendant and its insurance carriers.** Following a favor-
able court of appeals decision for the defendant on insurance coverage
issues, the carriers agreed to participate in global settlement negotia-
tions, but only if all of the claims of potential plaintiffs were settled.*®

33. Id.

34. See id. at 608.

35. Id. at 612.

36. FED. R. C1v. P. 23(b)(3).
37. Amchem Prods., 521 U.S. at 624.
38. Id.

39. Id. at 625.

40. Id. at 626-27.

41. Id.

42. Id. at 626 n.20.

43. Ortiz, 527 U.S. at 821.
44. Id. at 821-32.

45. Id. at 822—-24.
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The parties ultimately established a settlement fund of well over $1
billion, almost entirely made up of insurance money, to resolve literally
tens of thousands of asbestos claims.*®

The global settlement ultimately approved by the trial court con-
tained a number of provisions limiting both recovery and the size of the
fund.*” It provided for the establishment of a trust with caps of
$500,000 per claim, without the availability of either punitive damages
or prejudgment interest.*®

The district court, after provisionally granting class certification,
appointed a guardian ad litem to review the fairness of the settlement
to class members.*® It then held an eight-day fairness hearing and
ultimately approved the settlement.’° The district court concluded that
the settlement was “fair, adequate, and reasonable” under Rule 23(e), in
part because of the risk that the defendant might lose at least one of
its disputes with its insurance carriers.’! The Fifth Circuit affirmed.??

After reviewing the history of representative litigation and limited
settlement funds, the Supreme Court reversed.’® The Court first ex-
pressed concern over the “uncritical adoption” by the lower courts of
the amounts agreed to by the parties for the amount of the fund.?* The
Court concluded that the parties should not only have presented their
agreement, but also sufficient evidence for the district court to evaluate
whether, in fact, the size of the limited fund was appropriate.5?

The Court was also concerned over the impact of Amchem and ad-
verse interests within the class.’® It found, for example, that present
and future claimants required separate representation because of their
very different interests.5” It also noted that because of the availability
of insurance coverage for different periods of time, the interests of the
various claimants also differed based upon the dates of their alleged
exposure to asbestos.?® Finally, the Court was concerned, from a prac-
tical standpoint, that despite the imposition of a limited fund for re-
covery, the defendant itself paid relatively little and retained substan-
tial assets.?®

46. Id. at 824-25.
47. Id. at 824-27.
48. Id. at 827.

49. Id. at 824-27.
50. Id. at 828-30.

54. Id. at 828.
55. Id. at 830.
56. Id. at 848.
57. Id. at 849.
58. Id. at 831-32.
59. Id. at 859-60.
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While once again expressing sympathy for mass tort litigants, the
Court again concluded that Rule 23 did not permit the certification of
the proposed class, and particularly found that the use of a mandatory
class/limited fund settlement would be subject to heightened scrutiny.°
Once again, potential intraclass conflicts not only vitiated settlement,
but demonstrated that class action treatment may not have been ap-
propriate due to those conflicts.

In General Telephone Co. v. Falcon, the Court did not strictly ad-
dress the issue of ethical conflicts but instead addressed the question
of whether a claimant alleging discrimination in the promotion process
could also represent a class of applicants who were not hired.’! The
Court refused to recognize a per se rule that the same plaintiff could
not represent both groups of individuals but recognized that such an
attempt would present significant issues regarding commonality and
typicality under Rule 23(a).%? In footnote 15 to the opinion, the Court
recognized at least a theoretical possibility that a discriminatory prac-
tice could affect both employees and applicants, but in most cases that
would not be the case.®3

Both Rule 23 and Supreme Court jurisprudence demonstrate that
intraclass conflicts not only present pure ethical issues, but may de-
stroy the availability of class action treatment altogether. Conflicts
cross virtually every element required under Rules 23(a) and (b) and
specifically implicate the element of adequacy of representation.

4. Special EEOC Interests

These conflict issues are of lesser concern when the Equal Em-
ployment Opportunity Commission (EEOC) is the plaintiff. In General
Telephone Co. v. EEOC, the Supreme Court held that the EEOC could
seek classwide relief pursuant to Title VIL,%* but was not bound by the
requirements of Rule 23.%°

When Title VII was initially passed, the EEOC was expected to
eliminate discrimination through “informal methods of conference, con-
ciliation, and persuasion.”®® In the event that conciliation was not pos-
sible, suit would need to be brought by either the individual or, in pat-
tern and practice cases, by the U.S. Department of Justice.®” In 1972,
Congress granted the EEOC its own enforcement power.5®

60. Id. at 864.

61. 457 U.S. 147, 149 (1982).

62. Id. at 157-58.

63. Id. at 159 n.15.

64. Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e to e-17 (2000).
65. 446 U.S. 318, 320 (1980).

66. See 42 U.S.C. § 2000e-5(b).

67. See 42 U.S.C. § 2000e-6.

68. See 42 U.S.C. §§ 2000e-4 to e-5.
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The General Telephone case itself involved charges of sex discrim-
ination brought by four female employees.®® The EEOC brought suit
based upon those charges, seeking injunctive relief and backpay for
women in a four-state area.”” The employer challenged the action on
the grounds that the EEOC could not pursue such relief without first
seeking certification under Rule 23.7!

The Supreme Court examined the history of Title VII against the
backdrop of Rule 23 and concluded that the EEOC could pursue such
relief without adhering to Rule 23’s requirements.”? Interestingly,
among the reasons for the Court’s ruling was its concern over the ad-
equacy of representation requirement of Rule 23(a)(4).”® It noted that
the same plaintiff could not represent classes of both employees and
applicants because of their different interests with respect to seniority,
fringe benefits, and other matters.”* The EEOC, by contrast, has the
interest of promoting the national goal of eradicating employment dis-
crimination and could pursue that goal despite intraclass conflicts.”

The General Telephone case is important in at least two respects.
First, it makes it clear that an action brought by the EEOC need not
necessarily comply with Rule 23.76 Second, the Court implicitly recog-
nized that certain types of classes will present their own internal con-
flicts that will necessarily defeat class certification, and, presumably,
risk ethical violations by counsel as well.”” Despite the seemingly de-
finitive pronouncements in General Telephone, issues regarding intra-
class conflicts and the EEOC continue to arise.”™

5. Sources of Conflict

Class conflicts can arise in any number of contexts. Courts have
grappled with conflicts arising out of both the composition of the class
and relationships between the class and counsel. Among the many
types of conflicts include:

A. CONFLICTING CLAIMS
Conflicts may easily arise when a class seeks to challenge dis-
crimination based upon two or more different traits, such as race and

69. Gen. Tel., 446 U.S. at 320.
70. Id. at 321.

71. Id. at 321-22.

72. Id. at 323-29.

73. Id. at 331.

76. Id. at 329-30.

77. Id. at 330.

78. See, e.g., In re Bemis Co., 279 F.3d 419, 420-21 (7th Cir. 2002) (rejecting chal-
lenge to the EEOC on the grounds that it had not complied with Rule 23); see also EEOC
v. Waffle House, Inc., 534 U.S. 279, 287-88 (2002) (recognizing that the EEOC’s role is
different from that of individual claimants).
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gender. In many instances, these conflicts will be so great as to preclude
certification altogether.”

B. BUSINESS RELATIONSHIPS

Business relationships may also create conflicts within the class.®°
These may arise as a result of a business relationship between counsel
and either the defendant or one or more class members. In both cases,
such a relationship must render the attorney unsuitable for the rep-
resentation of the class.

¢. COUNSEL AS CLASS MEMBER

There is an inherent conflict when the same person seeks to serve
both as named plaintiff and class counsel.®! Such person cannot be an
adequate class representative due to his or her own inherent self-
interest.

D. FaMILY RELATIONSHIPS

A handful of cases have addressed familial relationships between
class counsel and the class or the employer. Predictably, such relation-
ships do create sufficient conflicts of interest to make class action of
treatment unsuitable.??

E. UNIONS

Union representation, both by union counsel and the union itself,
presents its own conflict issues. These issues may arise either because
of conflicts between the union and the class or because of conflicts be-
tween union members.®* A union, for example, may find itself adverse

79. See, e.g., Grant v. Morgan Guaranty Trust Co., 548 F. Supp. 1189 (S.D.N.Y. 1982)
(rejecting sex/race case on behalf of both managerial and nonmanagerial employees);
Richardson v. Coopers & Lybrand, 82 F.R.D. 335, 337 (D.D.C. 1978) (combining race and
sex discrimination claims in one class would be “unwise”); Wofford v. Safeway Stores,
Inc., 78 F.R.D. 460, 490-91 (N.D. Cal. 1978) (conflict between classes based upon race
and sex).

80. See Sysman v. Lincoln Am. Corp., 561 F.2d 86, 90—-95 (7th Cir. 1977) (putative
class representative inappropriate because he shared office space with class counsel).

81. See Matassin v. Lynch, 174 F.3d 549, 559 (5th Cir. 1999), cert. denied, 528 U.S.
1116 (2000); Davidson v. Yeshiva Univ., 555 F. Supp. 75, 78 (S.D.N.Y. 1982) (among many
other problems with class action allegations, surgeon/attorney could not act as class coun-
sel for alleged class of surgeons of which he was a member).

82. See Zylstra v. Safeway Stores Inc., 578 F.2d 102, 104 (5th Cir. 1978) (counsel
whose partners or spouses are in the class cannot act as class counsel); Pashek v. Arizona
Bd. of Regents, 82 F.R.D. 62, 63 (D. Ariz. 1979) (partner in plaintiff’s counsel’s firm
married to defendant’s former counsel).

83. See, e.g., Airline Stewards v. American Airlines, Inc., 490 F.2d 636 (7th Cir. 1973),
cert. denied, 416 U.S. 993 (1974) (rejecting settlement reached between union and em-
ployer allegedly on behalf of class); AFSCME v. Washington, 578 F. Supp. 846 (W.D. Wash
1983), rev’d on other grounds, 770 F.2d 1491 (9th Cir. 1985) (union’s counsel, on facts of
case, could represent both union and non-union employees); Johnson v. Vancouver Ply-
wood Co., 16 FEP Cases (BNA) 1537 (W.D. La. 1976) (union itself could not act as class
plaintiff in race discrimination case because of its own potential liability); Lynch v. Sperry
Rand Corp., 62 F.R.D. 78 (S.D.N.Y. 1973) (union could not represent employees of one sex
in litigation because it represented both for bargaining purposes).
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to the class based upon its handling of grievances or the negotiation of
disputed contract terms. A conflict may exist in that the union repre-
sentatives, at a minimum, may be witnesses or because the union itself
may properly be a defendant. A union also may have a conflict if the
claim pits some union members against others. In that case, the conflict
arises because of the union’s duty to represent its members as a whole.

F. OTHER LITIGATION

A lawyer’s representation of another class in a different case also
may create a conflict. In Fiandaca v. Cunningham, the court concluded
that class counsel had conflicts of interest due to the adverse interests
of a second class it represented in a separate action.®* Analytically,
it is irrelevant whether the conflict arises out of the attorney’s cir-
cumstances in a single case or in two separate cases against the same
employer. In either case, the concern arises out of the need for the at-
torney’s unfettered loyalty to one group of clients.

G. SUBCLASSES

The Restatement also recognizes the potential for intraclass con-
flicts. It proposes that some such conflicts may be resolved through the
use of subclasses, or by noting the potential conflicts and presenting
them to the Court to resolve.®®

C. Impact of Citgo

Another potential cause of conflicts within a class is the availability
or desirability of extra-contractual damages. The Civil Rights Act of
1991 expanded the availability of damages under Title VII.8¢ Although,
in the past, courts had limited damages in Title VII actions to equitable
relief, punitive and compensatory damages became available to address
discrimination on the basis of race, sex, and other protected traits.5

While opening the field of damages in single plaintiff actions, how-
ever, these changes also prompted troublesome issues in the area of
class litigation. In the past, many class actions under Title VII pro-
ceeded under Rule 23(b)(2). Rule 23(b)(2) requires that “the party op-
posing the class has acted or refused to act on grounds generally
applicable to the class” and “concerns injunctive . . . or corresponding
declaratory relief with respect to the class as a whole.”®® Rule 23(b)(2)
classes, while requiring a relatively homogenous class, carry the benefit
of lacking opt-outs and make the awarding of equitable relief easier
from a practical standpoint.

84. 827 F.2d 825, 828—31 (1st Cir. 1987).
85. RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS, § 128, cmt. d(ii)

86. See 42 U.S.C. § 1981a (2000).
87. See id.
88. FED. R. C1v. P. 23(b)(2) (2000).
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Courts addressing Title VII class actions in the wake of the Civil
Rights Act of 1991, however, have found that Rule 23(b)(2) is no longer
applicable when punitive and compensatory damages are sought. Be-
cause of the different positions of different plaintiffs, and the disparate
compensatory or punitive damages that may be available, such claims
now require a damages analysis on a case by case basis. In Allison v.
Citgo Petroleum Corp., the Fifth Circuit concluded that 23(b)(2) classes
may no longer be an appropriate means of addressing discrimination
in Title VII cases when compensatory and punitive damages that are
more than merely ancillary relief are sought.®®

Not only may Citgo and its progeny raise questions regarding cer-
tification of the class in general, they also may raise intraclass conflict
issues as well. For example, current employees of an employer may
prefer that equitable relief be granted in some cases to provide them
with greater career and employment opportunities. Former employees,
however, may be more interested in purely compensatory or punitive
relief.

Similarly, the claims of some members, particularly in harassment
situations, may have significant monetary value of their own. It may
prove very tempting for class counsel to leverage the value of such
claims to provide greater relief for the class as a whole, or more wide-
ranging equitable relief, at the expense of the individual whose claim
is strongest.?°

D. ADA Cases

Class action treatment of claims under the Americans with Dis-
abilities Act (ADA)®! has always been questionable due to highly indi-
vidual inquiries necessary to resolve a host of issues such as whether
the individual is “disabled,” whether he or she is “otherwise qualified,”
and what reasonable accommodations might be available, if any.?
These differences are even more pronounced in light of the Supreme
Court’s most recent authority, which stresses the need for highly indi-
vidualized inquiry.”® Ethical issues may not arise because of difficulties
even arguably satisfying either Rule 23(a) or (b).

89. 151 F.3d 402, 419-20 (5th Cir. 1998); see also Barabin v. Aramark Corp., __ F.3d
__(3d Cir. 2003); Jackson v. Motel 6 Multipurpose, Inc., 130 F.3d 999 (11th Cir. 1997)
(Title II, discrimination in public accommodations); Jefferson v. Ingersoll Int’l Inc., 195
F.3d 894, 847 (7th Cir. 1999); see generally Daniel F. Piar, The Uncertain Future of Title
VII Class Actions After the Civil Rights Act of 1991, 2001 B.Y.U. L. REv. 305 (2001).

90. See Zachery v. Texaco Exploration & Production, Inc., 185 F.R.D. 230, 237, 242—
46 (W.D. Tex. 1999) (denying class certification where claims for compensatory and pu-
nitive damages sought were actually waived because of impact on those with valuable
claims).

91. 42 U.S.C. §§ 12101-213 (2000).

92. See Chandler v. City of Dallas, 2 F.3d 1385, 1396 (5th Cir. 1993) (noting need for
individualized inquiry).

93. See Toyota Mfg. Co. v. Williams, 534 U.S. 184, 198 (2002) (requiring a case-by-
case determination of whether an employee is disabled).
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II. Communications with the Class
A. Ex Parte Communications

One of the most contentious areas in class action litigation con-
cerns ex parte communications between counsel for both sides and
members of the putative class. Although some of the basic parameters
may be settled by reference to the Model Rules, in employment litiga-
tion these distinctions often become blurred.®* The EEOC may also,
depending upon a variety of factors, have rights or obligations toward
the class that behave as if they are representing individual class mem-
bers. Further, unlike other types of class action litigation, the putative
class members and defendant frequently must interact on a daily basis,
creating both the practical reality that communication will take place
and a perceived or real risk of coercion.

Even when communication is permissible, both parties may easily
overstep their boundaries in zealously advocating their positions. The
lack of bright-line rules in many instances is unfortunate. If, in fact, ex
parte communication is permitted, it very well may be desirable, from
both a tactical and a financial standpoint, for a party to contact class
members. On the other hand, if there are ethical boundaries, those
members must not be contacted. Resolution of these issues may turn
upon a case-by-case basis, based upon not only the relationship of the
parties, but the nature of the communication, as well as publicity and
other factors that may bear on the litigation.

The general rule in both the Model Rules and the Model Code is
that an attorney may not contact an adverse party known to be rep-
resented without the consent of the other lawyer.®® The obvious ques-
tion in a class action, therefore, is whether an attorney—client relation-
ship exists with unnamed class members. The overwhelming prevailing
view is that there is no attorney—client relationship with putative class
members (obviously, other than the named plaintiff) until and unless
the class has been certified.

1. Post-Certification

The Restatement itself takes the position that the employer is free
to contact putative but unnamed class members prior to certification,
but that afterward the class members are to be treated as the clients
of opposing counsel:

94. See MODEL RULES OF PrROF’L CONDUCT R. 4.2 (2003).

95. See id.; see also MODEL CODE OF PROF’L RESPONSIBILITY DR 7-104 (2003).

96. See, e.g., Weight Watchers of Philadelphia, Inc. v. Weight Watchers Int’], Inc.,
455 F.2d 770, 773 (2d Cir. 1972); Gulf Oil Co. v. Bernard, 452 U.S. 89 (1981); MANUAL
FOR COMPLEX LITIGATION (THIRD) § 30.24 (1995) (“Defendants ordinarily are not pre-
cluded from communications with putative class members, including discussions of set-
tlement offers with individual class members before certification.”). Of course, even when
the class is certified, all of the parties may use standard discovery methods to obtain the
testimony of absent class members. See, e.g., United States v. Trucking Employers Inc.,
72 F.R.D. 101, 104-05 (D. D.C. 1976).
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A lawyer who represents a client opposing a class in a class action is
subject to the anti-contact rule of this Section. For the purposes of
this Section, according to the majority of decisions, once the proceed-
ing has been certified as a class action, the members of the class are
considered clients of the lawyer for the class; prior to certification,
only those class members with whom the lawyer maintains a personal
client-lawyer relationship are clients. Prior to certification and unless
the court orders otherwise, in the case of competing putative class
actions a lawyer for one set of representatives may contact class mem-
bers who are only putatively represented by a competing lawyer, but
not class representatives or members known to be directly repre-
sented in the matter by the other lawyer.*”

The difficulty with the Restatement view, as it applies to employ-
ment claims, is that it fails to take into account the great likelihood
that some or all of the class members will interact with the employer
on a daily basis and that communications about the wide host of em-
ployment matters, including those at issue in the lawsuit, are likely.

There is little authority in this area, although it appears that after
certification, the employer may still communicate with class members
in the ordinary course of its business.”® The employer must obviously
avoid what might be claimed or perceived as coercion or retaliation.

2. Communication in FLSA and ADEA Collective Actions

Class actions are unavailable under the Fair Labor Standards Act
(FLSA)® or the Age Discrimination in Employment Act (ADEA).1%° In-
stead, individuals seeking to assert wage and hour or age discrimina-
tion claims on behalf of a group of employees must bring a so-called
collective action under 29 U.S.C. section 216(b).1°! A collective action
differs from a class action in several important respects. Among the
many differences, a collective action is an “opt-in” as opposed to an “opt-
out” class. To put it another way, class members must affirmatively opt
into the litigation, instead of having to move to “opt-out.”

In recent years there has been an explosion of FLSA collective ac-
tion litigation, and few courts have addressed communications in this
context. The prevailing view appears to be that prior to “opt-in,” any
members of the putative class are not clients of class counsel and may
be freely contacted by the employer. Once a plaintiff “opts-in,” how-
ever, he or she is treated as a client of class counsel and the normal
restrictions on contacts apply.'°?

97. RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS, § 99, cmt. 1 (1998).
98. High v. Braniff Airways, 1975 U.S. Dist. LEXIS 16776, at *1-*2 (W.D. Tex.

99. 29 U.S.C. §§ 201-19 (2000).
100. 29 U.S.C. §§ 621-34 (2000).
101. 29 U.S.C. § 216(b).
102. See generally Parks v. Eastwood Ins. Servs., Inc., 235 F. Supp. 2d 1082 (C.D.
Cal. 2002).
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B. Special EEOC Issues

As explained above, the EEOC is able to seek essentially classwide
relief in Title VII cases without adhering to the requirements of Rule
23, and despite potential conflicts within the class or classes for which
relief is sought. The rationale is that the EEOC is not strictly repre-
senting the individuals involved, but, rather, is vindicating the public
interest, at least in Title VII cases.

The EEOC’s role is different, however, in claims under the ADEA.
These differences arise from the enforcement mechanisms contained in
the ADEA and Title VIL.1%® In those instances, the EEOC may actually
stand in the stead of counsel.

In Title VII cases, a number of courts have grappled with the issue
of whether and when the attorney—client privilege might apply be-
tween the EEOC and the individuals on whose behalf it is bringing
suit. In many of these cases, the courts have examined the extent to
which the individuals have sought and endorsed the EEOC’s represen-
tation.'* Other courts have recognized that no blanket prohibition on
contacting the individuals for whom the EEOC is bringing suit may
apply, although there will be some protections.%

In many instances, the differences may turn upon whether the in-
dividuals involved are current employees or unsuccessful job appli-
cants. The concern expressed by these courts is whether the current
employees, by virtue of the fact that they are still dependent upon the
employer, might be coerced into compromising their own interests.'%®

C. Nature of Communications

1. Accuracy

Prior to 1981, a number of courts, as well as the Manual for Com-
plex Litigation, adopted a strict approach with respect to communica-
tion with putative class members. In essence, many courts issued or-
ders limiting class action communications in part to assist in the case’s
administration and to prevent coercive tactics on both sides.

In 1981, the Supreme Court criticized and rejected that approach.
Instead of prohibiting communications with the class, courts now must
examine the accuracy and potential coercive nature of such communi-
cations. In Gulf Oil v. Bernard, the Supreme Court held that an order
limiting communications between parties and potential class members

103. See, e.g., EEOC v. TIC—The Indus. Co., 2002 U.S. Dist. LEXIS 22728 (E.D. La.
Nov. 21, 2002).

104. See, e.g., EEOC v. Morgan Stanley & Co., 206 F. Supp. 2d 559, 561 (S.D. N.Y.
2002).

105. Id. at 561-62.

106. See, e.g., Abdallah v. Coca Cola Co., 198 F.R.D. 672 (N.D. Ga. 1999); Lowery v.
Circuit City Stores, Inc., 158 F.3d 742, 764 (4th Cir. 1998) (issuing protective order with
respect to ex parte communications with current employees only).
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“should be based on a clear record and specific findings that reflect a
weighing of the need for a limitation and the potential interference with
the rights of the parties.”'°” The Court reasoned that an order limiting
communications involves a serious restraint on speech that needs to be
justified by a likelihood of serious abuse.!%®

The Manual on Complex Litigation was revised after Gulf Oil with
respect to its model rule and sample order. The revised rule, found at
section 15.09, suggests:

1. Early in the proceedings, the judge should emphasize the need
for accuracy when providing class members with information
about the litigation and their role in it.

2. The court should not enter any order restricting communica-
tions between the litigants or their counsel and the potential
or actual class members except when justified by actual or
threatened misconduct of a serious nature.

3. Before entry of such an order, there must be a “clear record and
specific findings that reflect a weighing of the need for a limita-
tion and the potential interference of the rights of the parties.”

4. In determining the need for any such order, such a weighing
“should result in a carefully drawn order that limits speech as
little as possible, consistent with the rights of the parties under
the circumstances.”

5. Whether or not limitations or future communications are war-
ranted, the court may need to take appropriate remedial mea-
sures if improper communications occur.

6. Local rules or standing orders automatically prohibiting or
limiting such communications are highly suspect and not
recommended.!%

Since the Supreme Court’s holding in Gulf Oil, many courts have
been called upon to review the propriety of communications from either
side. In Basco v. Wal-Mart Stores, Inc., for example, the employer com-
municated with its employees about a pending class action and sought
affidavits from witnesses that included class members.!1® The court
denied the plaintiffs’ motion for a protective order seeking to stop those
efforts, holding that even though the employer—employee relation-
ship could potentially be coercive, that did not justify a restraint on
speech.!'! “Absent a clear record and specific findings of realized or
threatened abuses, an order cannot be justified under the relevant stan-

107. 452 U.S. at 101.

108. Id.

109. MANUAL FOR COMPLEX LITIGATION (THIRD) § 15.09 (1995).
110. 2002 U.S. Dist. LEXIS 3780, at *4 (E.D. La. Feb. 25, 2002).
111. Id. at ¥10-*11.
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dard. The plaintiff must show abusive action taken against potential
class members.”!2 The court held that even if Wal-Mart sought affi-
davits from employees, its actions would not be explicitly or implicitly
attempting to discourage or prevent employees from participating in
the suit, nor indicative of threats being made.!!?

Despite claims to the contrary, courts have held that the mere pos-
sibility of abuse does not justify the adoption of a communication
ban.'' Rather, the standard is whether the communication threatens
or intimidates potential class members if they were to join the suit.!!®
These same standards will apply to collective actions under the FLSA
or ADEA 116

Courts will prohibit or limit communication in severe instances. In
Kleiner v. First National Bank of Atlanta, the employer sent a com-
munication to its sales force to do “the best selling job you’ve ever done”
to get class members to opt out.!'” In Hampton Hardware, Inc. v. Cotter
& Co., the employer sent its employees a letter telling them that par-
ticipating in the lawsuit would cost them money.!'® In both cases, the
court granted requests for orders to restrict the employer’s actions.

With the rise in technology, courts also have addressed cases in-
volving e-mail. In Burrell v. Crown Cent. Petroleum, Inc., the company
sent an e-mail describing the legal actions that had been filed against
it and held two meetings where attendance was optional.'*® The court
rejected the plaintiffs’ claim that the e-mail and meetings were in-
tended to chill participation by putative class members in the suit.!?°
With respect to the e-mail, the court held the text did not contain any
threat to employees.'?! “With no evidence of coercion, abuse, or even
potential abuse, an order limiting contact is inappropriate.”*?* The
court denied the plaintiffs’ motion to limit communication because

112. Id.

113. Id.

114. See Lee v. Am. Airlines, 2002 U.S. Dist. LEXIS 2232, at *7—*8 (N.D. Tex. Feb.
12, 2002).

115. Id. at *13.

116. O’Brien v. Morse, 2002 U.S. Dist. LEXIS 10495 (N.D. Ill. June 11, 2002) (court
denied plaintiff’s motion for protective order asking that defendant not be allowed to
communicate with potential class members during notice stage due to lack of showing of
potential abuse); but see Bontempo v. Metro Networks, 2002 U.S. Dist. LEXIS 11810, at
*6 (N.D. Ill. May 2, 2002) (without citing an authority, the court ordered defendant to
refrain from any and all forms of communication with current and prospective class
members concerning the merits and issues of their FLSA claims).

117. 751 F.2d 1193, 1198 (11th Cir. 1985). For an interesting twist, see Cychner v.
Food 4 Less Holdings, Inc., 2003 Cal. App. Unpub. LEXIS 10495 (Cal. Ct. App. Nov. 6,
2003) (defendant employer gave $10,000 and a steak dinner to opt-out plaintiffs).

118. 156 F.R.D. 630, 631-32 (N.D. Tex. 1994).

119. 176 F.R.D. 239, 241 (E.D. Tex. 1997).

120. Id. at 245.

121. Id. at 244—45.

122. Id.
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there was no evidence to show the potential for abuse was so great as
to warrant interference with the defendant’s speech.!23

2. Winning the Class Members’ Hearts and Minds

Particularly in an era of highly publicized class actions, both sides
may attempt to win the hearts and minds of the putative class members
by communicating their positions. Ethical issues may arise not only
due to the content of the communications, but also whether and to the
extent class members are being asked to take actions that may not be
in their own best interest, but that may otherwise fall within the em-
ployer’s rights or duties under applicable law.

Perhaps no case better reflects the difficult issues that arise from
communications with a putative class or group of employees for whom
relief is being sought than that of EEOC v. Mitsubishi Motor Manufac-
turing of Am., Inc.'?* The Mitsubishi litigation was a high profile,
highly publicized lawsuit in which the EEOC contended that Mitsubi-
shi fostered an atmosphere of pervasive sexual harassment against
women.'?® Complicating the lawsuit was the fact that both the EEOC
and the courts urged employers to promulgate antiharassment policies
under which victims of sexual harassment were expected to report such
incidents to the company’s human resources department.'2%

Mitsubishi did promulgate an antiharassment policy that directed
that such complaints be referred to its human resources department.'2”
In response, the EEOC sent out a form letter to all current and former
female Mitsubishi employees stating, in part, that “[ylou should know
that you are not required to discuss any issues relating to this lawsuit
with Mitsubishi’s Human Resource Department.”*?® At Mitsubishi’s re-
quest, the court subsequently ordered the EEOC to send out a correc-
tive notice, stating that its prior letter should not be read as precluding
the use of the company’s antiharassment procedure.?® After an unsuc-
cessful appeal to the Seventh Circuit that was dismissed on jurisdic-
tional grounds, the corrected notice was issued to the employees.!3°

Shortly afterward, the company’s Human Resources Department
began interviewing employees based upon its contention that it had
learned, through discovery, that they had past sexual harassment
claims that had not been fully investigated.'®! After complaints by the

123. Id.

124. 960 F. Supp. 164 (C.D. I1l. 1997).

125. EEOC v. Mitsubishi Motor Mfg. of Am., Inc., 102 F.3d 869, 870 (7th Cir. 1996).
126. Id. at 870-71.

127. Id. at 870.

128. Id.

129. EEOC, 960 F. Supp. at 165.

130. Id.

131. Id. at 165—66.
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EEOC, Mitsubishi ceased conducting the interviews on an ex parte ba-
sis, but the EEOC sought to send yet a third notice largely urging the
employees to speak with company lawyers only through depositions.!32
With modifications, the court permitted the sending of the notice.'3?

Perhaps even more interestingly, prior to the taking of depositions,
yet another communication controversy arose over a series of “memory
joggers” the EEOC sent to proposed deponents listing various types of
harassment and providing specific bullet points listing a host of sexist
remarks.'®* The court concluded that women involved had assented to
the EEOC’s representation and refused to impose sanctions.!?3

The attempts to lobby the participants will not only extend to po-
tential class members, but also to others. Under Model Rule 3.4(f), it
is generally impermissible to request that a person other than a client
refrain from “voluntarily giving relevant information to another
party.”'36 Rule 3.4(f) contains an important exception. It permits the
attorney to request that the individual not voluntarily give relevant
information if

(i) the person is a relative or employee or other agent of a client; and

(i1) the lawyer reasonably believes that the person’s interests will not

be adversely affected by refraining from giving such informa-
tion. 137

Under Model Rule 3.4(f), in many cases the employer will be able
to ask that nonputative class members refrain from speaking with
plaintiff’s counsel. In some cases, however, an employer may run afoul
of the antiretaliation provisions of Title VII or other statutes if, in fact,
it takes action against an employee for assisting a coworker with his
or her discrimination claim.!38

ITII. Settlements

The ethical issues involved with employment class action litigation
are no less serious when the parties have agreed to settle the case.
Indeed, many issues may arise precisely because the parties have at-
tempted to settle a class that might not otherwise be appropriate, or
based upon terms that may favor one portion of the class over another.
Many otherwise desirable settlement terms for either of the parties
may not only create their own ethical obligations, but, as in the case of

132. Id.

133. Id.

134. See Christopher Y. Miller, Unfair Burdens: Restrictions on Ex Parte Contacts
and the Mitsubishi Sexual Harassment Case, 94 Nw. U.L. REV. 697, 726 (2000).

135. EEOC, 960 F. Supp. at 169 n.5.

136. MODEL RULES OF PrROF’L CONDUCT 34(f).

137. Id. at (a), (b)

138. See, e.g., 42 U.S.C. § 2000e-3(a) (2000) (Title VII); 29 U.S.C. § 623(d) (2000)
(ADEA).
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Amchem, suggest serious questions as to the viability of class action
treatment altogether.

A. Differences Among Class Members

As reflected in Amchem and Ortiz, questions relating to conflicts of
interest can cloud settlement of class actions, even at the court of ap-
peals level. There are a host of issues that may divide a potential class,
potentially fatally. These differences may include

* Overbroad classes that include claimants whose interests are
actually at odds with each other.

¢ Inclusion of different types of discriminations, such as race and
sex.

¢ Formulas or guarantees that favor one portion of the class over
the other.

¢ Tradeoffs between money damages and equitable relief.

¢ In situations with employers with limited funds, employees who
may have an interest in obtaining large immediate monetary
payments versus those who are more interested in long-term
prospects for the employer.

B. Majority Rule

In some cases, class counsel may attempt to resolve conflicts within
the class in advance by providing a mechanism to resolve disputes re-
garding settlement.!®® In one case, counsel adopted the novel approach
of providing for a majority vote to approve settlement decisions, an
arrangement that the court found to be unenforceable.4°

C. Court Approval

Particularly once a case is settled, the interests of the named plain-
tiff and defendant may, in a curious way, become aligned. Since both
counsel, having struck an agreement, become committed to ensure that
it is completed, the normal dynamic of the adversary process no longer
applies. In theory, the fact that any settlement must be approved by
the court, Federal Rule of Civil Procedure 23(e), with the potential for
objections or opt outs by class members, is intended to provide the nec-
essary checks and balances. As reflected in Amchem, however, this does
not always prove to be the case.

D. Preferential Treatment for Named Plaintiff
Courts will not approve a settlement that vastly favors the named
plaintiff over other class members.'*! Modest additional compensation

139. See, e.g., Allegretti-Freeman v. Baltis, 613 N.Y.S.2d 449, 450—-51 (1994).

140. See Hayes v. Eagle Picher Ind., 513 F.2d 892, 894—-95 (10th Cir. 1975).

141. See Holmes v. Continental Can Co., 706 F.2d 1144, 1145 (11th Cir. 1983) (court
rejects settlement in employment discrimination action in which bulk of monetary relief
is awarded to named plaintiffs); Franks v. Kroger Co., 649 F.2d 1216 (6th Cir. 1981) (in
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to the named plaintiff, however, has been approved.*? The Class Ac-
tion Fairness Act of 2003 referred to such treatment as a “bounty”
and, if enacted, would have prohibited the payment of a greater share
to the named plaintiff except as reasonable compensation for time and
costs.143

E. Nonrepresentation

For many employers, a desirable term may be an agreement by the
plaintiffs’ attorney not to take on any further litigation against them.
The benefit in their eyes is avoiding the likelihood that other employees
will go to the same attorney, the attorney’s likely extensive knowledge
of the employer’s own procedures, and the ill will that may have been
garnered as a result of protected and expensive litigation. Despite the
attraction to employers, such agreements represent serious issues as
to whether they are ethical or enforceable.

Both the Model Rules and the Model Code contain clear prohibi-
tions on settlement agreements that restrict counsel’s ability to practice
law.1** Despite what might appear to be a clear prohibition, there con-
tinues to be a controversy over when, and under what conditions, a
settlement agreement may preclude plaintiff’s counsel from bringing
other actions against the employer. Both the Model Rules and the
Model Code flatly prohibit agreements that restrict an attorney’s prac-
tice of law.1*> The ABA has taken the position that agreements that
preclude an attorney from representing future litigants unjustifiably
deprives them of the opportunity to hire that attorney and may create
a conflict of interest between the attorney and client.!46

In some instances, the parties may attempt to get around the pro-
scriptions of Rule 5.6 by creating, in essence, a conflict of interest that
would prevent the plaintiffs’ attorney from bringing claims against
the employer. Under these types of arrangements, plaintiffs’ counsel
is retained by the employer, perhaps in a consulting role, to provide
legal services in the future. Because the plaintiffs’ attorney then rep-
resents the employer, he or she may no longer bring claims against the

a sex discrimination action, a fragmented Sixth Circuit questions the amount of compen-
sation for the named plaintiff); Lyon v. Arizona, 80 F.R.D. 665 (D. Ariz. 1978) (attempt
by named plaintiffs to settle class on terms disproportionately beneficial to themselves
rendered them inappropriate class representatives).

142. See Kyriazi v. Western Elec. Co., 527 F. Supp. 18 (D. N.J. 1981) (court approved
special backpay award to named plaintiff in $7 million settlement with wide-ranging
equitable relief).

143. H.R. 1115, 107th Cong., 2d Sess. (2003) (this bill passed the House but not the
Senate).

144. MoDEL RULES OF PROF’L CONDUCT R. 5.6; MODEL CODE OF PROF’L RESPONSI-
BILITY DR 2-108.

145. See MoDEL RULE oF PrOF’L ConDUCT R. 5.6(b); MODEL CODE OF PROF’L RE-
SPONSIBILITY DR 2—-108(B).

146. See ABA Comm. on Ethics and Prof’l Responsibility Formal Op. 93-371(1993).
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employer. The advisability of such agreements is subject to question,
as an end-around agreement that may limit the use of information.'*’

F. Interclass Disagreement

While conflicts within the class present serious ethical issues that
may actually be fatal to class action treatment, not every conflict will
destroy class action status. The mere disagreement by some putative
class members of a proposed settlement is not a conflict of interest.*8
A contrary role would obviously render class actions far less useful
since objections, which are themselves contemplated by Rule 23, would
automatically result in the attorney having to withdraw or limit his or
her representation.

G. Attorney’s Fees

Attorney’s fees are not only a source of friction in a settlement of
class action litigation, but also may pose ethical dilemmas when the
interests of the attorney in obtaining a large fee award conflict with
those of the class in obtaining the maximum recovery for itself. Indeed,
some of the most critical literature regarding class actions relates to
attorney’s fee awards that dwarf the relief received by the individual
class members.*® Because the defendant is interested only in limiting
its own exposure, and has no interest in how funds are allocated within
the payments it makes, the checks and balances that normally apply
in the adversary process no longer function.

1. Applicable Rules

Both the Model Code and the Model Rules require an attorney to
keep his or her financial interests separate from those of the client.!%°
Once again, however, the rules do not contemplate the situation of a
class action in which the fee agreement, or other arrangements, may
not necessarily settle the issue of what compensation an attorney may
receive. Indeed, in many class action settlements, the issue of the at-
torney’s fees is one negotiated between counsel and the adverse party,

147. See, e.g., Shebay v. Davis, 717 S.W.2d 678 (Tex. App. 1986) (enforcing agreement
but leaving question of its ethics to state bar grievance committee); Chandris, S.A. v.
Yanakakis, 668 So. 2d 180 (Fla. 1995) (enforcing agreement but leaving question of its
ethics to state bar grievance committee).

148. See Lazy Oil Co. v. Witco Corp., 166 F.3d 581, 588-90 (3d Cir. 1999); In re “Agent
Orange” Prod. Liability Litig., 800 F.2d 14, 18—19 (2d Cir. 1986); In re Corn Derivatives
Antitrust Litig., 748 F.2d 157, 161 (3d Cir. 1984).

149. See, e.g., Staton v. Boeing Co., 313 F.3d 447 (9th Cir. 2003) (rejecting settlement
due to excessive attorney fee award); Reynolds v. Beneficial Nat’l Bank, 288 F.3d 277,
286 (7th Cir. 2002) (“[iInflated attorneys’ fees are an endemic problem in class action
litigation”); John C. Coffee, Class Action Accountability: Reconciling Exit, Voice, and Loy-
alty in Representative Litigation, 100 CoLUM. L. REv. 370, 385-93 (2000).

150. MoDEL RULES oF Pror’L CoNDUCT R. 1.7(b), 2.1 (requiring exercise of inde-
pendent judgment); MODEL CODE OF PROF’L RESPONSIBILITY EC 5-1, 5-2 (lawyer should
not allow his or her own financial interests to influence the representation.)
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and not necessarily between counsel and client. Thus, the potential
exists in every class action that consideration that would otherwise go
to the class may go to the attorney as attorney’s fees.'®! The issue con-
cerning attorney’s fees is particularly acute in the employment context
because of the existence of fee-shifting provisions under the civil rights
laws that might not exist under other context.

In Evans v. Jeff D., the Supreme Court held that a settlement
agreement!®? could require the plaintiffs’ counsel to waive any rights
for attorney’s fees under applicable law. The Evans case itself involved
an action brought by an attorney with the Idaho Legal Aid Society
challenging the State of Idaho’s education and treatment of certain
disabled children.!®® The case was ultimately settled based upon the
provision of the services sought in the complaint, but the settlement
also required a waiver of any claims for attorney’s fees, a term that the
Idaho Legal Aid Society opposed.!®*

After the settlement was reached, plaintiffs’ counsel sought to en-
force the agreement with the exception of the provision requiring each
party to pay its own attorney’s fees.'®® Faced with a peculiar case in
which the relief offered by the defendant in the settlement agreement
was likely more favorable than that which the plaintiffs would have
received at trial, the court dispensed with a number of challenges to
the waiver of attorney’s fees.'®® It found that an attorney had no ethical
obligation to seek attorney’s fees, but simply to advocate for his or her
clients.’®” It also concluded that statutory claims for attorney’s fees
could, in fact, be waived.®® Some jurisdictions, however, may not follow
Jeff D.*%°

2. Common Fund

In some cases, attorney’s fees may be taken from a “common fund”
from which the claims of the individual class numbers, or other class
relief, may be paid. The payment of attorney’s fees from a common fund
is permissible.5°

151. A great deal of the public criticism of the class action vehicle has related to the
payment of attorney’s fees in class action cases in situations, at least according to some
commentators, in which the attorney’s fees dwarf the amounts received by the class
members.

152. 475 U.S. 717 (1986).

153. Id. at 720-21.

154. Id. at 721-23.

155. Id. at 723.

156. Id.

157. Id.

158. Id. at 727-28.

159. See, e.g., D.C. Ethics Op 147 (Jan. 22, 1985) (unethical to condition settlement
on waiver of attorney’s fees); Cal. Ethics Op. 1994136 (permitting certain conditions on
attorney fee waivers in the initial retention agreement).

160. See Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980); Alyeska Pipeline Serv.
Co. v. Wilderness Society, 421 U.S. 240, 257 (1975).
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3. Court Review

In theory, the court approval required by Rule 23(e) should act as
a check against settlements in which the fees paid to plaintiffs’ counsel
are inappropriate when compared to the merits of the case and the
recovery of the class as a whole. Furthermore, the right of opt-out, if
available, will serve as a disincentive for attorney fee awards that are
highly disproportionate to the relief received by the class.

The 2003 amendment to Rule 23 seeks to add additional protec-
tions to the class in the settlement process. First, revised Rule 23(c)(2)
permits the court to send notice to the class in cases certified under
Rule 23(b)(1) or (2), a provision that did not previously exist.'6?

Rule 23(e), which formerly did little more than require court ap-
proval of any settlement or dismissal as well as notice in the manner
directed by the court, has been expanded. The revised Rule 23(e) now
sets forth a number of additional requirements. Reasonable notice must
now be given to the class and the Rule expressly requires the holding
of a fairness hearing.'%? A settlement or dismissal cannot be approved
unless the court concludes that it is “fair, reasonable, and adequate.”'%?
The parties must file a statement of any agreement made in connection
with the settlement.’®* In Rule 23(b)(3) classes, the court may afford
the class members a second right of opt-out.'®® These provisions, at
least in theory, may prove to be a modest check on class action settle-
ments in which the attorneys receive sums vastly disproportionate to
those received by class members.

IV. Conclusion

Employment class actions stand apart from either individual
claims or class actions in other contexts in many respects. Conflict is-
sues in the employment setting may not only implicate the ethical
rules, but touch upon virtually every element needed to obtain or pre-
serve class certification. Further, potential ethical conflicts exist be-
tween class members, class counsel, and others. Counsel who handle
employment class action litigation need to be especially mindful of the
many unique pitfalls in this area.

161. FED R. C1v. P. 23(e)(2).
162. See FED R. C1v. P. 23(e).
163. FED R. C1v. P. 23(e)(1)(C).
164. FED R. C1v. P. 23(e)(2).
165. FED R. C1v. P. (b)(3).



