A Journal of Ideas
and Developments
in Labor and Employment Law

Volume 20, Number 2 e Fall 2004

CONTENTS

EDITORIAL POLICY AND INFORMATION FOR AUTHORS . ........... ... ... ... ..... ii

THE EDITOR’S PAGE . . . . . . e s v
Robert J. Rabin

BANNERS, RATS, AND OTHER INFLATABLE TOYS: DO THEY

CONSTITUTE PICKET ACTIVITY? DO THEY VIOLATE SECTION

Blb)(A) oo 137
Timothy F Ryan and Kathryn M. Davis

REEMPLOYMENT RIGHTS FOR NONCAREER MEMBERS OF THE
UNIFORMED SERVICES: FEDERAL AND STATE LAW PROTECTIONS .................. 155
John E Beasley Jr. and Marisa Anne Pagnattaro

THE LABOR AND EMPLOYMENT LAW DECISIONS OF THE SUPREME

COURT’S 2003—04 TERM . . . ..ot e e e e 177
Stephen F. Befort
THE NEW FLSA REGULATIONS CONCERNING OVERTIMEPAY . ...................... 225

Lawrence P. Postol

GRADUATE STUDENTS, UNIONS, AND BROWN UNIVERSITY . ........................ 243
Sheldon D. Pollack and Daniel V. Johns

/D\

Defending Liberty
Pursuing Justice



EDITORIAL STATEMENT: The Labor Lawyer is a journal of ideas and developments in the field
of labor and employment law. Its objectives are to provide practitioners, judges, administrators, and
the interested public with balanced discussions of developments in all areas of labor and employment
law. The Labor Lawyer is geared to the practical needs of those who work in this area and seek to
share their insights and viewpoints. The Editor encourages discussion of the broader policy issues
that underlie these developments. The Labor Lawyer may be cited as follows, by volume and page:
20 LaB. LAW. — (2004).

EDITORIAL GUIDELINES FOR AUTHORS: The Labor Lawyer welcomes contributions from all
interested persons. Articles should be submitted to Professor Robert J. Rabin, Editor, The Labor
Lawyer, Syracuse University College of Law, E.I. White Hall, Syracuse, NY 13244-1030; phone:
315/443-3681; fax: 315/443-4141. In general, articles should be informal and direct. Footnotes should
be confined to useful documentation. Only one double-spaced copy should be submitted. In preparing
both text and footnotes, authors should refer to the following works for style: The Bluebook: A Uniform
System of Citation (17th ed.) (Harvard Law Review Association, Cambridge, Mass.), and for matters
of literary style not covered by this manual, The Chicago Manual of Style (14th ed.) (The University
of Chicago Press, Chicago, Il1.), or The Elements of Style by William Strunk Jr., and E. B. White (3rd
ed.). Absent appropriate disclosure in connection with the article submission, 7he Labor Lawyer will
rely on the author’s belief that the article’s subject matter has not been preempted.

PERMISSIONS: Request to reproduce portions of this publication should be addressed to Director,
Copyrights and Contracts, American Bar Association, 321 North Clark Street, Chicago, IL 60610-
4714; phone: 312/988-6102; fax: 312/988-6030; e-mail: copyright@abanet.org.

DiscLAIMER: The material contained herein represents the opinions of the authors and does not
express the views or the positions of the American Bar Association or the Section of Labor and
Employment Law, unless adopted pursuant to the bylaws of the Association and the Section and are
so indicated.

© 2004 American Bar Association. All rights reserved. Printed in the United States of America.
Produced by ABA Publishing.

SUBSCRIPTION PRICES: Any member of the American Bar Association may join the Section upon
payment of its annual dues of $40.00, $10.00 of which is for a subscription to The Labor Lawyer.
Law Student Division members of the American Bar Association may join the Section for $8.00
annual dues. Institutions and individuals not eligible for Association membership may subscribe to
The Labor Lawyer for $45.00 ($51.00 for Alaska, Hawaii, U.S. possessions, and foreign countries).
Membership dues in the American Bar Association are not deductible as a charitable contribution for
federal income tax purposes. However, such dues may be deductible as a business expense.

ORDER INFORMATION: Current issues of The Labor Lawyer may be obtained for $16.95 per copy,
plus $3.95 for handling from the ABA Service Center, American Bar Association, 321 North Clark
Street, Chicago, IL 60610-4714; phone: 800/285-2221; fax: 312/988-5528; e-mail: abasvcctr@
abanet.org. Back issues published two years ago and earlier may be purchased from William S. Hein
& Co., Inc., 1285 Main Street, Buffalo, NY 14209, phone: 800/828-7571.

FREQUENCY AND POSTAGE: The Labor Lawyer (ISSN: 8756-2995) is published three times per
year by the American Bar Association, Section of Labor and Employment Law. Third-class postage
is paid at Chicago, IL, and additional mailing offices.

ADDRESS CHANGES: Send all address changes to The Labor Lawyer, ABA Service Center, Amer-
ican Bar Association, 321 North Clark Street, Chicago, IL 60610-4714; phone: 312/988-5522; fax:
312/988-5528; e-mail: abasvcctr@abanet.org.

INTERNET ACCESS: Visit The Labor Lawyer home page at Syracuse University: www.law.syr.edu/
labor_law; and our ABA Web site at BNA Books: www.bna.com/bnabooks/ababna/laborlawyer.htm.

o) TFRINTED WITH
SOYINK| ) acid-free paper.



A Journal of Ideas
and Developments
in Labor and Employment Law

EDITOR

Professor Robert J. Rabin
Syracuse University College of Law
Syracuse, New York 13244-1030

EDITORIAL BOARD
William L. Keller, Chair

Laurence E. Baccini Howard Lesnick
Michael H. Beck David M. Silberman
Allan L. Bioff Evan J. Spelfogel
Robert M. Dohrmann Marley S. Weiss

STUDENT EDITORIAL BOARD
2004-2005
Syracuse University College of Law

EDITOR-IN-CHIEF
Suzanne J. Halloran

ARTICLES EDITORS
Cathy Hanley
Sharon Lai
Michelle T. Perrin

SENIOR ASSOCIATE EDITORS
Paul M. Bishop Amanda K. Bruchs Kristen E. Smith

ASSOCIATE EDITORS

Matthew Brigham Nathaniel Kuzma
Andrew C. Costello Jennifer L. Maxwell
Stephanie Feinberg David M. Sobotkin

Richard E. Gruber






v

The Editor’s Page

A New Cover for Our Third Decade

This is our first issue with a brand new cover. The familiar yin and
yang symbol has been replaced by the Section’s logo. The original sym-
bol was intended to illustrate the hope that harmony might emerge
from the clash of opposing views. The new symbol emphasizes the
breadth of our Section’s work, which covers both the labor and employ-
ment law fields.

The new cover is designed to remind our readers and potential
contributors that the scope of The Labor Lawyer is as broad as the work
of the Section itself. The gradual shading from the distinctive blue color
into white may symbolize the growth of electronic distribution of infor-
mation in the modern age. The Labor Lawyer is now available online,
and we anticipate that more and more of our readers will use this elec-
tronic version. Finally, the change in the cover memorializes the suc-
cessful completion of twenty years of publication. The new cover is a
nice marker as The Labor Lawyer moves into the electronic age and
into its third decade of publication. And we like the way it looks, too.

Stare Decisis and Judicial Respect

The National Labor Relations Board (NLRB) often shifts with the
political winds. During the closing months of the Clinton administra-
tion, that Board handed down a number of decisions that changed ex-
isting Board law. One of them, involving graduate students at New York
University, reversed a long standing body of Board law and for the first
time granted graduate students representational rights under the Na-
tional Labor Relations Act (NLRA). This position held until last sum-
mer, when, in a presidential election year, the Board again revisited
the issue. This time, in Brown University, the Board squarely over-
turned New York University and held that graduate students are not
employees under the NLRA.

Sheldon D. Pollack and Daniel V. Johns have contributed a timely
and excellent article on Brown University in this issue of The Labor
Lawyer. The article traces the evolution of Board doctrine leading up
to New York University, noting that for many years the critical question
was not whether graduate students are protected by the Act, but whether
they share a community of interest with covered employees. Boston
Medical Center, which held that interns and other medical house staff
were entitled to the protections of the Act, dramatically reversed over
twenty years of Board doctrine. New York University simply built upon
and applied Boston Medical Center to virtually all graduate students.
(The citations to these cases are found in the Pollack and Johns article.)
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Pollack and Johns point out that Brown University involved gradu-
ate students whose assigned duties in the classroom were closely tied
to their academic requirements. As such, it was easier to argue that
their work was primarily educational rather than economic, to use the
test that pervades the Brown University decision. However, the Board
declined to treat Brown University as an incremental change limited
to these particular facts. Rather, the Board suggested (in footnote 24 of
Brown University) that the result would be the same even if the teach-
ing duties of the graduate students were not integral to their educa-
tional program. The Board in Brown University did not anchor its result
in the statutory language, stating that even if the statutory definition
of “employee” extended to graduate students, as a matter of policy the
Board would decline to extend coverage to them.

May we say that New York University and Brown University were
principled and reasoned decisions? Or were they simply the product of
the predominant political currents? My objective isn’t to argue whether
New York University or Brown University is the better decision. Rather,
it is to underscore the alarmingly partisan nature of Board decisions
over the years, reflecting, as in these two decisions, the views of the
administration presently in office. As the Board goes about its work
during the second term of the Bush administration, we will undoubt-
edly see more reversals of the changes made by the Clinton Board.

Is this the proper role of an administrative agency? In Motor Ve-
hicle Manufacturers Association (463 U.S. 29), an important decision
in 1983, the U.S. Supreme Court overturned the Reagan administra-
tion’s rescission of a safety requirement mandating the installation of
air bags in automobiles. (Can we even imagine a time when they were
not required?) In the Court’s judgment, there was little supporting ba-
sis for the rescission of the air bag requirement other than the change
in administration. Justice Rehnquist wrote in dissent that when the
electorate brings about a change in administration, there is “a perfectly
reasonable basis” for an executive agency to change its policy. I assume
Justice Rehnquist would adhere to this position even in the context of
a congressionally created administrative agency. However, if an agency’s
decisions are so blatantly political, what basis is there for a reviewing
court to give deference to those decisions?

I would like to see a more principled set of guidelines for dealing
with past decisions. In order to secure favorable judicial review, shouldn’t
an agency be required to demonstrate a compelling basis grounded in
policy or on empirical evidence before overruling precedent? For ex-
ample, in New York University, the Board pointed out that over the
years collective bargaining became an accepted practice in higher edu-
cation in the public sector, which is not subject to the Board’s jurisdic-
tion. The Board in New York University also drew support from the
Supreme Court’s then recent decision in the “salting” case, Town and
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Country (516 U.S. 85 (1995)), giving a very broad interpretation to the
statutory phrase “employee.” In contrast, the Board in Brown Univer-
sity was willing to put the statutory language aside in favor of its re-
peated assertion that as a policy matter, collective bargaining would be
bad for higher education.

This issue contains other interesting articles on hot topics. Profes-
sor Stephen F. Befort, who completed his term as Secretary of our Sec-
tion, carried out the tradition of reporting on the past year’s labor and
employment decisions in the Supreme Court. Professor Befort traces
the themes that his predecessors have identified in the Court’s deci-
sions over that past decade. See if you agree with Professor Befort’s
assessment of the themes of his own term. Lawrence P. Postol evaluates
the Department of Labor’s recent administrative rulings defining over-
time pay eligibility under the Fair Labor Standards Act. John F. Beas-
ley Jr. and Marisa Anne Pagnattaro deal with the very current and
critical issue of the reemployment rights of employees returning from
service in the armed forces. Timothy F. Ryan and Kathryn M. Davis
review a recent development in Board law under the secondary boycott
provisions of the NLRA. Under the Supreme Court’s DeBartolo deci-
sion, the Board previously took the position that a union’s use of a
banner or other stationary sign, as opposed to a picket line or patrol,
does not violate section 8(b)(4) of the NLRA. Now, however, the Board’s
general counsel takes the position that bannering which conveys cer-
tain kinds of confrontational messages may be prohibited under the
NLRA. Mr. Ryan and Ms. Davis argue that the general counsel has
narrowed the scope of the protection of unions’ free speech under the
NLRA.

The Cumulative Index Is Now Online

As I mentioned in the last issue, we now publish The Labor Lawyer
online. You can access our recent issues on the Section’s Web site by
visiting www.abanet.org/labor/pubs.html and clicking the link to The
Labor Lawyer. A cumulative index for volumes 1-19 is also included
on this Web page, enabling you to review information from past issues
organized by subject, author, or article title.

Robert J. Rabin
Editor



The Labor Lawyer
2005 STUDENT WRITING COMPETITION

The Labor Lawyer’s annual student writing competition is open
to students at all ABA-accredited law schools. Papers may be writ-
ten on any topic in the field of labor and employment law and will
be reviewed by the staff of The Labor Lawyer. A $500 prize will
be awarded to the winning paper, which will be published in The
Labor Lawyer.

Papers must not exceed forty double-spaced pages (including
double-spaced endnotes). Papers must follow the format detailed
in the editorial guidelines on page ii.
Papers must be postmarked by the submission deadline:
August 31, 2005

Send all papers to Professor Robert J. Rabin, Editor
The Labor Lawyer, Syracuse University College of Law
E. I. White Hall, Syracuse, NY 13244-1030
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Banners, Rats, and Other

Inflatable Toys: Do They
Constitute Picket Activity?
Do They Violate Section 8(b)(4)?

Timothy F. Ryan and Kathryn M. Davis*

I. Introduction

Imagine that you are labor counsel for Global Groceries, Inc. Global
has hired a contractor to complete some remodeling in one of its busiest
stores. The contractor, in turn, has hired NonUnion Shop, Ltd., as a
subcontractor to perform a portion of the work. Members of Local 100,
who have been trying to organize NonUnion Shop for years, show up
on the first day of construction with picket signs reading, “There are
Rats in this Building,” in large letters and, in smaller letters across the
bottom, “Labor Dispute.” The Local 100 members patrol an area that
is a mere fifty feet from the store’s entrance. They have continued to
show up each day since. Occasionally, one of the Local 100 members
dresses in a rat costume, and on two occasions, the group has floated a
giant rat balloon that is visible from the street and the local highway.
Several of Global’s customers have telephoned the store’s manager to
express concerns that Global has a rodent problem. Sales have dropped
significantly. Local 100’s business agent tells you, “We won’t leave until
NonUnion Shop does.”

Under this scenario, you can file a charge with the local Region and
be fairly confident that a complaint will be issued charging Local 100
with a violation of section 8(b)(4)(ii1)(B) of the National Labor Relations
Act (NLRA or Act),! which prohibits unions from coercing secondary or
neutral employers to stop doing business with employers with whom
the union has a primary labor dispute (the primary employer).

Now imagine that instead of patrolling with small picket signs,
Local 100 has four members holding a stationary sign measuring 30-
by-4 feet in roughly the same spot, bearing the same message. The sign
is clearly visible and intelligible from both the street and a local free-
way. Otherwise, all other events are as described above. You file your
charge. Same response from the Region? The answer used to be an

*Mr. Ryan is a partner in the Los Angeles office of Morrison & Foerster LLP, prac-
ticing labor and employment law. Ms. Davis is an associate in the San Francisco office of
Morrison & Foerster LLP. She also practices labor and employment law.

1. 29 U.S.C. § 158(b)(4)(i1)(B) (2000).
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emphatic no. Interpreting Supreme Court precedent in DeBartolo Corp.
v. Florida Gulf Coast Building and Construction Trades Council
(DeBartolo II),? the General Counsel held the position that, absent pick-
eting, patrolling, or other intimidating conduct, speech such as that
involved in the second scenario was outside the prohibition of sec-
tion 8(b)(4)(ii)(B) and protected by the First Amendment, despite the
fact that the intent—to cause the neutral employer to cease doing busi-
ness with the primary—was otherwise unlawful.?

That interpretation of DeBartolo 11, however, has undergone a dra-
matic shift. In the last year, the General Counsel of the National Labor
Relations Board (NLRB or the Board), in cases arising in California,
has aggressively sought to bar activities such as bannering in certain
circumstances even though they included no picketing or patrolling.
Additionally, in advice memorandums released in January 2004, the
General Counsel’s Division of Advice has clearly taken the position that
DeBartolo II does not protect all speech. Rather, huge swaths of speech
previously thought to be protected are now vulnerable to attack under
the claim that the speech (1) conveys a knowingly false or misleading
message that is not protected by the First Amendment or (2) embodies
a “confrontational” element that transforms it from protected pure
speech to an unprotected mixture of speech and conduct.

This paper examines this shift in enforcement policy and the Board’s
and federal courts’ responses thus far.

II. DeBartolo II and Section 8(b)(4)(ii)(B)

Considering the complexity of the issues raised in DeBartolo I1, the
underlying facts of the case are fairly straightforward. In 1979, the
Edward J. DeBartolo Corporation (DeBartolo) filed an unfair labor
practice charge against the Florida Gulf Coast Building Trades Council,
AFL-CIO (Union).* DeBartolo, which owned a mall in Florida, com-
plained that the Union violated the Act when it peacefully distributed
handbills at the four entrances of DeBartolo’s Florida mall urging cus-
tomers not to patronize the mall or its independent merchants in sup-
port of the Union’s dispute with a nonunion contractor constructing a
store for H.J. Wilson Co. (Wilson), one of the mall’s tenants.® Addition-
ally, the Union asked consumers to continue the boycott until DeBartolo
publicly committed that all mall construction would be done using con-
tractors paying fair wages and benefits.® Under Wilson’s lease, neither

2. DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades Council (DeBartolo II),
485 U.S. 568, 579—80 (1988).

3. Id. at 580.

4. Fla. Gulf Coast Bldg. Trades Council, 252 N.L.R.B. 702, 702 (1980), 105 L.R.R.M.
(BNA) 1273 (1980), aff’d, DeBartolo 11, 485 U.S. at 588 (1988).

5. Fla. Gulf Coast Bldg. Trades Council, 252 N.L.R.B. at 703, 105 L.R.R.M. (BNA)
at 1273.

6. Id.
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DeBartolo nor the other mall merchants had any authority to interfere
with Wilson’s choice of contractors.”

When first presented to the Board, the General Counsel and charg-
ing party argued that the handbilling violated the NLRA because it
sought to coerce DeBartolo and the other tenants (neutrals in the
Union’s underlying dispute) into putting pressure on Wilson to cease
doing business with the contractor.® Both relied on section 8(b)(4)(ii)(B),
which provides:

It shall be an unfair labor practice for a labor organization or its

agents . ..

(4)(ii) . . . to threaten, coerce, or restrain any person engaged in com-
merce or in an industry affecting commerce, where ... an object
thereofis — . ..

(B) forcing or requiring any person to cease using, selling, handling,
transporting, or otherwise dealing in the products of any other pro-
ducer, processor, or manufacturer, or to cease doing business with any
other person . .. .°

In response, the Union asserted that its activities did not violate
section 8(b)(4)(i1)(B) because they were protected under the publicity
proviso that exempted

publicity, other than picketing, for the purpose of truthfully advising
the public, including consumers and members of a labor organization,
that a product or products are produced by an employer with whom
the labor organization has a primary dispute and are distributed by
another employer . . . .

The Union additionally urged the Board to shield the handbilling under
the publicity proviso to avoid raising substantial First Amendment is-
sues should the speech be deemed unlawful under the Act.!!

On this issue, the Board found that the Union’s handbilling was
protected under the publicity proviso. The Board interpreted “distrib-
utor” broadly to encompass not only Wilson, which received the con-
tractor’s services directly, but also DeBartolo and the other tenants,
which received a derivative benefit from the services performed as part
of a symbiotic relationship of mutual benefit among DeBartolo and ten-
ants.'?2 Because DeBartolo and the other tenants thus qualified as dis-
tributors of the primary employer’s product, the publicity and request
for boycott did not violate section 8(b)(4)(ii)(B).!> Having found the

7. 1d.
8. Id. at 704, 105 L.R.R.M. (BNA) at 1274.
9. Id.; 29 U.S.C. § 158(b)(4)(ii)(B).
10. Fla. Gulf Coast Bldg. Trades Council, 252 N.L.R.B. at 704, 105 L.R.R.M. (BNA)
at 1274; 29 U.S.C. § 158(b)(4)(ii)(D).
11. Fla. Gulf Coast Bldg. Trades Council, 252 N.L.R.B. at 704, 105 L.R.R.M. (BNA)
at 1274.
12. Id. at 704-05, 105 L.R.R.M. (BNA) at 1274.
13. Id. at 704, 105 L.R.R.M. (BNA) at 1274.
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handbilling protected under the proviso, the Board chose not to reach
the asserted First Amendment issues.!*

On DeBartolo ITs first trip to the Supreme Court, the Court re-
jected the Board’s conclusion that the handbills were protected under
the publicity proviso.'® Specifically, the Court rejected the notion that
a “distributor” under the proviso extended so broadly as to include em-
ployers linked to the primary only by a “symbiotic relationship” as op-
posed to being direct distributors of the primary’s product.'® Accord-
ingly, the handbilling did not fall within the exemption proviso.!’
Having excluded the possibility that the handbilling was separately
protected by the exemption, the Court remanded the case for a deter-
mination as to whether the handbilling constituted prohibited “coercion”
or “restraint” under section 8(b)(4)(ii)(B), and, if so, whether the section
as applied to peaceful handbilling ran afoul of the First Amendment.*®

On remand, the Board found that the handbilling was barred by
Section 8(b)(4)(ii)(B).' Relying on prior NLRB decisions, the Board con-
cluded that because the handbilling urged consumers to boycott oth-
erwise neutral employers—inflicting economic harm on them—it con-
stituted “economic retaliation,” a form of coercion.?’ The Board,
however, did not decide the issue of constitutionality; that is, if Section
8(b)(4)(11)(B) did prohibit peaceful handbilling (as the Board found), did
that prohibition raise First Amendment concerns? Instead, the Board
held that as a congressionally created administrative agency, it would
presume the constitutionality of the Act it administered.?!

When the matter once again reached the Supreme Court, the Court
likewise dodged the issue of constitutionality by following its prior pre-
cedent of avoiding serious constitutional issues where an alternative
reading of the statute permitted the Court to do s0.22 Thus, to avoid the
constitutional issues that might accompany the prohibition of pure
speech such as handbilling, the Court interpreted “coercion” in section
8(b)(4)(ii)(B) to require more than just speech.?® To meet the coercion
standard, the expressive activity must consist of something more than

14. Id. at 705 n.3, 105 L.R.R.M. (BNA) at 1275.

15. Edward J. DeBartolo Corp. v. NLRB, 463 U.S. 147, 155 (1983).

16. Id. at 156-57.

17. Id. at 157.

18. Id. at 158.

19. Fla. Gulf Coast Bldg. Trades Council, 273 N.L.R.B. 1431, 1432 (1985), aff’d on
other grounds, DeBartolo 11, 485 U.S. 568, 588 (1988).

20. Id. at 1432 n.6 (citing Elec. Workers IBEW Local 662 (Middle South Broadcast-
ing), 133 N.L.R.B. 1968 (1961)).

21. Id. at 1432.

22. DeBartolo 11, 485 U.S. at 575 (“where an otherwise acceptable construction of a
statute would raise serious constitutional problems, the Court will construe the statute
to avoid such problems unless such construction is plainly contrary to the intent of Con-
gress”) (citing NLRB v. Catholic Bishop of Chi., 440 U.S. 490, 499-501, 504 (1979)).

23. Id. at 578.
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mere persuasion; it must involve violence, picketing, patrolling, or
other intimidating conduct.2* To support this distinction between pure
speech and speech plus conduct (i.e., picketing), the Court relied on (1)
legislative history indicating that the harm targeted by section 8(b)(4)
consisted of secondary picketing, not peaceful handbilling,?> and (2)
earlier decisions recognizing that picketing is “a mixture of conduct and
communication,” with the conduct element providing “the most persua-
sive deterrent to third persons about to enter a business establish-
ment.”?® The Court noted that “picketing is qualitatively different from
other modes of communications™7 because it exerts pressure not pres-
ent in pure speech, which relies solely on the strength of the idea con-
veyed.?® Thus, the Court’s decision sets a clear rule that handbilling,
unaccompanied by picketing, patrolling, or other intimidating conduct,
does not violate section 8(b)(4)(ii)(B) even though it urges a consumer
boycott of a neutral employer, which would otherwise violate the Act.??

II1. The General Counsel’s Evolving Approach to

DeBartolo I1
A. The General Counsel’s Initial Approach

Initially, the Board and the General Counsel’s Division of Advice
interpreted DeBartolo II broadly. For example, in Hospital and Service
Employees Union, Service Employees International Union, AFL-CIO,
Local 399 (Delta Airlines),>® decided shortly after DeBartolo II, the
Board interpreted the Court’s opinion as protecting any speech (not just
handbilling) that was accompanied by picketing, patrolling, violence,
or work stoppages, even if that speech was knowingly misleading (e.g.,
failed to explain that the labor dispute was with the primary employer
only).3! The Division of Advice continued this broad approach. In a se-

24. Id. at 579-80.

25. Id. at 584-86.

26. Id. at 580 (quoting NLRB v. Retail Store Employees (Safeco), 447 U.S. 607, 619
(1980) (Stevens, J., concurrence)).

27. Id. (quoting Babbitt v. Farm Workers, 442 U.S. 289, 311 n.17 (1979) (internal
quotation marks omitted)).

28. Id.

29. As for the publicity proviso, the Court found that it did not necessarily have to
be read as a narrow exception to an otherwise blanket prohibition on publicity urging
consumers to boycott secondary employers, but rather could be read as a narrow ex-
ception for nonpicketing publicity that might otherwise be considered coercive. Id. at
582-83.

30. See generally Service Employees Local 399 (Delta Airlines), 293 N.L.R.B. 602
(1989), 130 L.R.R.M. (BNA) 1466 (1989).

31. There, following a lawful change in Delta Airlines’ contractor for janitorial ser-
vices from a union contractor to a nonunion contractor, the union conducted a peaceful
handbilling and newspaper campaign calling for consumers to boycott Delta. Id. at 602—
03, 130 L.R.R.M. (BNA) 1466 (1989). As part of this campaign, the union published hand-
bills and ads advertising Delta’s accident and consumer complaint record, stating, “It
takes more than money to fly Delta. It takes nerve.” Id. at 602—03 n.5. In a previous
order, which was not enforced on appeal on other grounds, the Board found that the
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ries of advice memorandums, the Division expanded the free speech
protections offered by DeBartolo II for peaceful handbilling to other
forms of expression such as large signs or banners and symbols, such
as “rats,”? represented by either large inflatable balloons or persons
dressed in rat suits.

1. Banners

In 1997, the Division issued a pair of memorandums dealing with
the lawfulness of bannering under DeBartolo where the intent of the
banner was clearly to put pressure on neutral employers to cease doing
business with the primary. In the first case, the Metropolitan Council
of Newspaper Unions stationed handbillers clustered around 8-by-3-
foot billboards at the entrances of neutral employers.?® The signs read
in part, “Boycott [name of neutral employer] for supporting anti-union
Detroit News & Free Press,” and the handbillers wore bright orange
overalls with the logo “Detroit Newspapers Boycott Team” on the back.?*
The Division found that neither the large sign nor the logos converted
the otherwise peaceful nature of the handbilling to “picketing” absent
evidence of confrontation, such as impeding access or disrupting the
operations of the neutral employers.3> Absent these additional ele-
ments, the conduct was pure speech protected under DeBartolo.3®

Next, in what was considered the Division’s seminal pronounce-
ment on bannering activities, the Division found that the posting of
large, inflammatory banners failed to cross the line from speech to con-
duct. In United Brotherhood of Carpenters & Joiners Local No. 1506
(Best Interiors),®” the Division addressed the use of large (4-by-15 to 5-
by-20 feet) banners asserting that the neutrals’ buildings were full of
rats, which led customers of the neutral employers to express concern
that the buildings were literally full of rodents.?® The Division found

communications that did not identify the primary employer or adequately describe the
nature of the dispute were misleading. Id. at 602, 130 L.R.R.M. (BNA) at 1466-67.

32. The term “rat” has traditionally been used in labor circles to designate a con-
tractor that fails to pay prevailing wages. San Antonio Cmty. Hosp. v. S. Cal. Dist. Council
of Carpenters, 125 F.3d 1230, 1235-36 (9th Cir. 1997), 156 L.R.R.M. 2364 (1997).

33. Metro. Council of Newspaper Unions (Detroit Newspaper), No. 7-CC-1676 (Adv.
Mem. Feb. 25, 1997), available at http://www.nlrb.gov/nlrb/shared_files/admemo/admemo/
¢022597_dna.asp.

34. Id.

35. Id.

36. Id.

37. United Bhd. of Carpenters & Joiners Local No. 1506 (Best Interiors), No. 21-CC-
3234, 1997 N.L.R.B. LEXIS 1036, at *26 (Adv. Mem. Mar. 13, 1997).

38. Id. at 3—12. In fact, in a hearing related to a request for an injunction at one of
the sites, San Antonio Community Hospital, evidence was submitted showing that em-
ployees spent significant time explaining to patients and their families that the hospital
did not have a rodent problem and that there had been a statistically significant drop in
maternity patients—by 200 patients a month—since the sign appeared. San Antonio
Cmty. Hosp., 125 F.3d at 1238.
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that the signs did not materially differ from pure speech, such as the
handbilling in DeBartolo II, because their display did not involve pa-
trolling or other confrontational conduct.?® As for the false and mis-
leading nature of the signs (i.e., suggesting that buildings were literally
full of rodents), the Division relied on the Board’s Delta Airlines deci-
sion® for the proposition that speech, absent patrolling, picketing, or
violence, is protected under DeBartolo II regardless of whether it is
false or defamatory.*!

The Division reinforced this position in its April 2000 advice mem-
orandum that related to the Rocky Mountain Regional Council of Car-
penters.*? There, the Division again determined that inflammatory
banners are protected as pure speech under DeBartolo II and that pure
speech is protected regardless of whether it is false or misleading.*?

2. Rats

The Division has taken a similarly indulgent view toward the use
of symbols, such as “rats.” For instance, in 1996, the Division advised
that a complaint should be issued where a union stationed a person
dressed as a rat in front of a neutral employer’s main entrance and
where that individual patrolled the area in front of the entrance. How-
ever, the Division noted that if the individual had merely appeared at
the neutral’s entrance without patrolling, there would be no violation,
even though the intent, effect, and message sought to be conveyed
would be the same.** Likewise, in early 2000, the Division issued an
advice memorandum finding that the placement of banners and large
inflatable rat balloons in front of medical facilities, in one instance with
a banner stating there were rats in the neutral employer’s building,
did not violate section 8(b)(4)(i1)(B) because the rat balloons and ban-
ners did not amount to nonspeech conduct.*’ Rather, the rat balloons
conveyed information to passing customers in a nonconfrontational
manner.*6

39. Best Interiors, 1997 N.L.R.B. LEXIS at *24-%25. See also Carpenters Union Lo-
cal 405 (Green Valley Corp.), No. 20-CC-33661, 2002 N.L.R.B. GCM LEXIS 62, at *22—
*24 (Mar. 1, 2002) (bannering is not the equivalent of picketing because it does not involve
patrolling or confrontation).

40. See Delta Airlines, 293 N.L.R.B. at 602—-03, 130 L.R.R.M. (BNA) at 1467.

41. Best Interiors, 1997 N.L.R.B. LEXIS at *24 (citing Delta Airlines, 293 N.L.R.B.
at 602-03).

42. Rocky Mountain Reg’l Council of Carpenters (Standard Drywall, Inc.), No. 27-
CC-858, 27-CP-152, 2000 N.L.R.B. GCM LEXIS 10, at *3, *6—*8, ¥*20—%22 (Adv. Mem.
Apr. 3, 2000).

43. Id. at 2-3.

44. Construction & General Laborers Local Union 4 (Quality Restorations), No. 13-
CC-2006 (Adv. Mem. Jan. 19, 1996) available at http:/www.nlrb.gov/nlrb/shared_files/
admemo/admemo/13-CC-2006(01-19-96).pdf.

45. Standard Drywall, Inc., 2000 N.L.R.B. GCM LEXIS at #21-%22, *26.

46. Id. at *21.
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B. The General Counsel’s Evolving Approach

While the early advice memorandums often recognized that the
essential element of picketing and patrolling was the ability to evoke
a sympathetic response absent an exchange of ideas,*” they failed to
acknowledge that the effectiveness of large banners and rat symbols
depended on a similar response that was not based on the persuasive-
ness of the union’s underlying argument, such as the case was with
handbilling. This view, however, has changed. In a series of recent ad-
vice memorandums—some just released to the public in January
2004—the Division articulated a new approach to the question of ban-
nering and rats that (1) recognizes that banners and rat symbols are
significantly different from the traditional handbilling found protected
under DeBartolo II and (2) exempts false or misleading speech from the
First Amendment protections articulated by DeBartolo I1.

1. Bannering and Rats as Confrontational Speech Plus Conduct

In advice memorandums released to the public, the Division of Ad-
vice appears to have first examined the confrontational aspect of large
banners and inflatable rats or persons in rat costumes in Northern Cali-
fornia Regional Council of Carpenters.*® There, the Division examined
a variety of speech and conduct utilized by the Regional Council of
Carpenters to advertise a primary dispute with the Lusardi Construc-
tion Company. On various days and at various sites, including both
Lusardi jobsites and the offices of neutral employers doing business
with Lusardi, the Council employed handbilling, large banners ap-
pended to trailer trucks (sometimes circling the vicinity, other times
parked and stationary), rat balloons or costumes, bullhorns, and pa-
trolling in various combinations.*® Examining these activities in total,
the Division found that a complaint should be issued because on all
days the union’s activities included more than pure handbilling and
thus were more than mere protected speech.?® Significantly, the Divi-
sion also found that even on those days when the Council limited its
activities to handbilling, floating a rat balloon, and having a truck with
a large banner present, these activities were still unlawful because the
placement of the rat balloon and banner were elementally confronta-
tional given their proximity to the neutral employer’s front entrance.?!

In reaching this conclusion, the Division relied on Board decisions
analyzing the essential components of prohibited picketing and devel-
oping the concept of “signal picketing.” Prohibited picketing under

47. See, e.g., Best Interiors, 1997 N.L.R.B. LEXIS at *14.

48. See generally Northern Cal. Reg’l Council of Carpenters, No. 13-CC-1469-1, 32-
CC-1480-1, 32-CC-1482-1, 32-CC-1483-1, 32-CB-5451-1, 2002 N.L.R.B. GCM LEXIS 63
(Adv. Mem. Oct. 31, 2002).

49. Id. at *2—*11.

50. Id. at *15.

51. Id. at *17.
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Board law exhibits two essential characteristics: (1) it “signals” to cus-
tomers and employees to take some sort of sympathetic action, such as
not entering a facility, without the exchange of information; and (2) it
relies on a confrontation between the union and employees or custom-
ers trying to enter the employer’s premises to accomplish this pur-
pose.’? These two characteristics “distinguish picketing from other
forms of communication and make it subject to restrictive regulation.”3
Accordingly, while Board law has focused on the conduct involved in
picketing (signs, patrolling), it also has recognized the importance of
activities that achieve the same effect of signaling and confrontation
without the physical conduct. As such, the Board has developed a body
of law directed at signal picketing, that is, “activity short of a true
picket line that acts as a signal to neutrals that sympathetic action on
their part is desired by the union.”®* For example, the Board has found
unlawful signal picketing where union members congregated around a
sign that sent a signal to neutral parties to take action sympathetic to
the union.?®

Thus, in Northern California Regional Council of Carpenters, even
though the rat balloon and banners did not constitute “picketing” per
se as they involved no patrolling, they likewise did not constitute pure
handbilling protected by DeBartolo, as neither the balloon nor the ban-
ner relied on the conveyance of ideas for its success. Instead, these
activities were more appropriately treated as confrontational signals
that, like signal picketing, could be restricted under section 8(b)(4)
where their placement demonstrated an intent by the union to evoke a
sympathetic response—without providing additional information—by
confronting customers and employees of the neutral as they attempted
to enter the building.?®

The Division amplified this reasoning in an advice memorandum
issued April 4, 2003, just recently released to the public, where it ad-
dressed a union’s use of a rat balloon in front of the main entrance of
a hospital. In Sheet Metal Workers, Local 15 (Brandon Regional Hosp.),
the Division determined that the union’s use of a large inflatable rat,
located adjacent to peaceful handbillers, violated section 8(b)(4)(ii)(B),

52. Id. at *12 (citing Teamsters Local Union No. 688 (Levitz Furniture Co.), 205
N.L.R.B. 1131, 1133 (1973); Chicago Typographical Union No. 16 (Alden Press), 151
N.L.R.B. 1666, 1669 (1965); Lumber and Sawmill Workers Local Union No. 2797 and
Stoltze Land & Lumber Co., 156 N.L.R.B. 388, 394 (1965)).

53. Id. (citing Levitz Furniture Co., 205 N.L.R.B. at 1133).

54. Id. at *14 (quoting Int’l Union of Operating Engineers Local Union No. 12 (Hen-
sel Phelps), 284 N.L.R.B. 246, 248 n.3 (1987)).

55. See, e.g., Iron Workers Pac. N.W. Council (Hoffman Constr.), 292 N.L.R.B. 562,
562-63n.2,571-76(1989), 131 L.R.R.M. (BNA) 1729 (1989), enforced, Iron Workers Dist.
Council of Pac. N.-W. v. NLRB, 913 F.2d 1470 (9th Cir. 1990).

56. Northern Cal. Reg’l Council of Carpenters, 2002 N.L.R.B. GCM LEXIS at *12—
*13.
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because the use of the rat balloon was tantamount to picketing.5” The
Division proposed that, to distinguish between conduct protected under
DeBartolo, such as handbilling, and unprotected conduct, such as pick-
eting, the trier of fact must look to whether—under the totality of the
circumstances—the union was using conduct rather than speech to in-
duce a sympathetic response.’® Applying this standard, the Division
found that the placement of the rat near the entrance was not pure
speech because it was not intended to persuade by the force of its ideas;
rather it sent a signal to neutrals that the union desired a particular
response from consumers.”® The Division concluded that, based on the
nature of the symbol and its placement, the inflatable rat “create[d] an
invisible picket line that consumers must cross to enter the Hospital”
and thus, did not constitute protected pure speech.5°

2. Excluding False and Misleading Speech from DeBartolo’s
Protections

The Division’s willingness to expand its concept of unprotected
speech, plus conduct to include confrontational signals such as banners
and rats, has been matched by its willingness to read more closely the
First Amendment concerns posed by the Supreme Court’s decision in
DeBartolo. For example, in Northern California Regional Council of
Carpenters,’* the Division implicitly reversed its prior approach to mis-
leading communications. There, the Division examined a sign related
to the use of asbestos at the neutral’s jobsite, which created a mislead-
ing impression as to with whom the Council had its primary dispute
and what the nature of that primary dispute was.®? Unlike Best Inte-
riors and Standard Drywall—where the Division found that mislead-
ing communications were wholly protected under Delta Airlines and
DeBartolo—here, the Division determined that misleading signage
could “transform otherwise lawful union activity into coercive secon-
dary union conduct.”®?

57. Sheet Metal Workers, Local 15 (Brandon Reg’l Hosp.), No. 12-CC-1258, 2003
N.L.R.B. GCM LEXIS 62, at *7 (Adv. Mem. Apr. 4, 2003).

58. Id. at *16.

59. Id. at ¥18-*19.

60. Id. at *20. See also Laborers (Pavarini Construction Co.), No. 12-CC-1262, 2003
N.L.R.B. GCM LEXIS 63, at *7, ¥14—*15 (Adv. Mem. Apr. 25, 2003) (under the totality
of the circumstances, the union’s use of banners, rat costumes, and a significant number
of demonstrators in addition to handbilling, established that the union was attempting
to use conduct, not speech, to induce a sympathetic response, thus violating section
8(b)(4)(i1)(B)); United Bhd. of Carpenters, Local 1506 (Cutting Edge Drywall), No. 21-CC-
3321, 2003 N.L.R.B. GCM LEXIS 44, at *3—*4 (Adv. Mem. July 11, 2003) (noting that
use of large banner surrounded by union agents in close proximity to neutral’s site may
be unlawful where it constitutes confrontational activity, but conceding that the Division
had not yet examined an instance involving bannering alone).

61. Northern Cal. Reg’l Council of Carpenters, 2002 N.L.R.B. GCM LEXIS at *22.

62. Id.

63. Id. (citing Local 248, Meat & Allied Food Workers, 230 N.L.R.B. 189, 189 n.3
(1977)).
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Explaining a similar conclusion in Sheet Metal Workers, Local 15
(Brandon Regional Hospital), the Division noted that DeBartolo’s rul-
ing (that handbilling could not be prohibited under section 8(b)(4)(ii)(B))
rested solely on the Court’s determination that doing so would raise
significant constitutional issues vis-a-vis the First Amendment.5* How-
ever, the Division noted that the Court has also determined that speech
that is false, or conveyed with a reckless disregard for its truthfulness,
is not entitled to First Amendment protections.®® Thus, even to the
extent pure speech might be protected, that protection does not reach
false or intentionally misleading communication where “it is designed
to enmesh a neutral employer in a labor dispute.”®® Accordingly, where
the union deployed a large inflatable rat in front of the Brandon Re-
gional Hospital and distributed handbills with a cartoon depicting rats
in the hospital itself, the Division found that the union intentionally
created the misleading impression among consumers that its primary
dispute was with the hospital, and therefore, its communications were
not entitled to protection under DeBartolo or the First Amendment.®’

IV. The Board’s and the Courts’ Responses

A. The Board’s Likely Response to the General Counsel’s

Evolving Approach to DeBartolo 11

While the Board has yet to consider whether a banner or a rat
balloon or costume would be protected under DeBartolo II or prohibited
under the reasoning stated in the recently released advice memoran-
dums, some insight on its likely response is available.

First, the Division’s evolving approach to DeBartolo II is firmly
rooted in existing, longstanding Board law. As noted in the advice mem-
orandums, prohibited coercive conduct extends well beyond traditional
picketing.%® Indeed, such conduct includes stationing union agents
around signs or banners,% threatening to cancel labor agreements with

64. Brandon Reg’l Hosp., 2003 N.L.R.B. GCM LEXIS at *8-*10.

65. Id. at *9 (citing New York Times Co. v. Sullivan, 376 U.S. 254, 274 (1964)).

66. Id. at *10-*11. See also San Antonio Cmty. Hosp., 125 F.3d at 1236 (9th Cir.
1997).

67. Brandon Regional Hosp., 2003 NLRB GCM LEXIS at *12. See also Southern
Cal. Conference of Carpenters (Eppink of Cal.), No. 21-CC-3310, 2003 N.L.R.B. GCM
LEXIS 33, at *4 (Adv. Mem. Apr. 13, 2003) (recognizing that a banner could be determined
to violate section 8(b)(4)(i1)(B) where it is knowingly false or intentionally misleading);
Cutting Edge Drywall, 2003 N.L.R.B. GCM LEXIS at *3—*4 (recognizing that a banner
could be determined to violate section 8(b)(4)(i1)(B) where it is intentionally misleading,
“allowing the public to reasonably believe that the neutral is involved in a primary labor
dispute”).

68. Teamsters Local Union No. 122 (August A. Busch & Co.), 334 N.L.R.B. 1190,
1204 (2001) (Section 8(b)(4) “proscribes all conduct where it was the union’s intent to
coerce, threaten or restrain third parties to cease doing business with a neutral em-
ployer”).

69. Hoffman Constr., 292 N.L.R.B. at 562, 563, 131 L.R.R.M. (BNA) at 1728.
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neutral employers,”® broadcasting recorded messages at excessive vol-
umes,”! and organizing group shopping trips designed to overburden
neutral retail stores thereby disrupting their business.” Accordingly,
there is ground for arguing that the Board would view conduct such as
posting banners or placing rats in locations designed to confront the
neutral’s customers and provoke a sympathetic response as a further
example of conduct that, while not identical to traditional picketing, is
nonetheless prohibited under the Act.”

Second, while the Board has yet to be confronted with a banner/
rat case, three administrative law judges (ALJs) have recently wrestled
with the question of whether bannering, coinciding with admittedly
lawful handbilling, violates section 8(b)(4)(ii)(B). Two ALJs concluded
that it does.

In the first decision, issued May 9, 2003, ALJ Lana H. Parke ex-
amined several unions’ use of large banners advertising their labor
disputes near the neutral employers’ entrances at various job sites in
Local Union No. 1827 (United Parcel Service, Inc.).”* The signs named
only the neutral employers.”® ALJ Parke rejected the union’s contention
that the signs were pure speech protected under DeBartolo. Rather, in
reasoning similar to that proffered in the Division’s more recent advice
memorandums, ALJ Parke found that such banners have “significant
features akin to picketing: a visual message comprehensible at a glance
and notice of a labor dispute””® and constituted “confrontational” activ-

70. NLRB v. Int’l Bhd. of Elec. Workers (IBEW) Local Union No. 769 (Ets-Hokins
Corp.), 405 F.2d 159, 161-62 (9th Cir. 1968), 69 L.R.R.M. (BNA) 2959, 2960 (1968).

71. Philadelphia Carpenters (Soc. Hill Towers Owners’ Ass’n), 335 N.L.R.B. 814, 827
(2001), 169 L.R.R.M. (BNA) 1498 (2002).

72. Pye v. Teamsters Local 122, 875 F. Supp. 921, 925-27 (D. Mass. 1995) (finding
reasonable cause to believe such action was coercive under the Act), 148 L.R.R.M. (BNA)
2581, 2583 (1995), aff’d, 61 F.3d 1013 (1st Cir. 1995).

73. Service Employees Union Local No. 87 (Trinity Bldg. Maint.), 312 N.L.R.B. 715,
746 (1993) (patrolling with or without placards is not essential to finding picketing; the
essential feature is the placement of individuals at workplace entrances), 146 L.R.R.M.
(BNA) 1034 (1994). For cases where the Board has found the placement of stationary
signs to be the equivalent of prohibited picketing or “signal picketing,” see Laborers Int’l
Union of N. Am., Local No. 389 (Calcon Construction), 287 N.L.R.B. 570, 573 (1987)
(finding picketing where at least one agent stationed near sign or signs placed beside
neutral gate), 128 L.R.R.M. (BNA) 1195 (1988); Teamsters Local 182, Int’l Bhd. of Team-
sters (Woodward Motors), 135 N.L.R.B. 851, 851 n.1, 857 (1962) (finding picketing where
signs were stuck in snow bank next to neutral’s premises), 149 L.R.R.M. (BNA) 1576
(1962); Mine Workers Local 1329 (Alpine Constr.), 276 N.L.R.B. 415, 431 (1985), 120
L.R.R.M. (BNA) 1158 (1985), vacated on other grounds, 812 F.2d 741(1987) (finding pick-
eting where union placed banners on fence posts or on back of pickup truck); Construction
& Gen. Laborers Local 304 (Athejen Corp.), 260 N.L.R.B. 1311, 1319 (1982) (finding pick-
eting where the union placed signs on safety cones, barricades, and jobsite fence), 109
L.R.R.M. (BNA) 1313 (1982).

74. See generally, Local Union No. 1827 (United Parcel Serv. Inc.), 2003 N.L.R.B.
LEXIS 256 (2003).

75. Id. at 103*-*04.

76. Id. at *91.
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ity; particularly given that the banners were located where customers
and visitors must necessarily pass to reach the neutral employers.””
Thus, the bannering constituted picketing, not protected handbilling
and, therefore, if coercive, could be prohibited under the Act.”® With
respect to whether the banners constituted coercion, i.e., a desire to
enmesh the neutral employers in the union’s dispute with the primary,
the ALJ determined that because the signs named only the neutral
employers”™ and that communications between the unions and the neu-
tral employers suggested a secondary purpose,®® the banners violated
section 8(b)(4)(ii)(B).%!

In a second decision issued on April 2, 2004, ALJ Burton Litvack
likewise concluded that bannering violated section 8(b)(4)(ii)(B). In
Southwest Regional Council of Carpenters and Carpenters Local Union
No. 1506, the union stationed a 20-by-4-foot banner reading “Labor
Dispute Shame on [Neutral Employer]” within fifty feet of the entrance
to the neutral employer’s building.®? The union admitted that the lo-
cation of the banner was chosen to maximize its exposure to the general
public, including passing motorists.?2 While ALJ Litvack rejected Gen-
eral Counsel’s comparison between bannering and signal picketing
(finding that signal picketing has been traditionally aimed at provoking
action from the neutral’s employees, which was not the case here), ALJ
Litvack ultimately concluded that displaying the “banner constituted
picketing in another guise.”®*

ALJ Litvack reasoned that picketing did not require patrolling
alone, patrolling with “placards attached to sticks, or [even] confron-
tation”; rather, it required only that the union post a message near the
approach of a business for the purpose of keeping employees or custom-
ers away.?® In this regard, the ALJ found that the bannering was more
like picketing than handbilling. Specifically, the banner, like traditional
picketing, (1) was designed to seize the attention of passing pedestrians
and motorists; (2) was, based on its size and location, more oriented for

77. Id. at ¥94 n.29.

78. Id. at *96.

79. Signs naming only the neutral employer are evidence of an intent to unlawfully
involve the neutral employer in the primary labor dispute. Trinity Bldg. Maint., 312
N.L.R.B. at 754, 146 L.R.R.M. (BNA) at 1034.

80. For example, one neutral employer was told that the only way to resolve the
bannering activity was for the neutral to replace the nonunion primary contractor with
a union contractor. United Parcel Serv., Inc., 2003 N.L.R.B. LEXIS at *104.

81. Id. at *101, *115-*17.

82. Southwest Reg’l Council of Carpenters & Carpenters Local Union No. 1506, 2004
N.L.R.B. LEXIS 159 at *11-*13 (2004).

83. Id. at *12.

84. Id. at *30, *35.

85. Id. at *30, citing Trinity Bldg. Maintenance, 312 N.L.R.B. at 743, 146 L.R.R.M.
(BNA) at 1034; Calcon Constr., 287 N.L.R.B. at 573, 128 L.LR.R.M. (BNA) at 1175; citing
Lumber & Sawmill Workers Local Union No. 2729 (Stoltze Land & Lumber Co.), 156
N.L.R.B. 388, 394 (1965), 61 L.R.R.M. (BNA) 1046 (1966).
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sending a message for responsive action than conveying an idea; and
(3) was obtrusively displayed such that it could not be easily avoided
in the way that one could choose not to accept a handbill.®® Accordingly,
even though the activity did not look like traditional picketing, its
means, effect, and purpose were sufficiently similar to bring the activity
outside of DeBartolo’s protections.®”

In a third case issued on February 18, 2004, ALJ James M. Ken-
nedy reached a very different conclusion. In Southwest Regional Coun-
cil of Carpenters and Carpenters Local No. 209, ALJ Kennedy examined
whether a union’s use of 20-by-4-foot banners (accompanied by hand-
billing) proclaiming the union’s dispute with neutral employers for hir-
ing contractors who used nonunion subcontractors, fit within the pub-
licity proviso of section (8)(b)(4)(ii)(B), which protects conduct other than
picketing.®® ALJ Kennedy, like ALJ Litvack, rejected the notion that
bannering directed at the general public constituted signal picketing
in that signal picketing is traditionally aimed at the neutral’s employ-
ees, not the case there.?? However, unlike ALJ Litvack, ALJ Kennedy
further concluded that the banners neither constituted picketing nor
the functional equivalent of picketing.®® Rather, focusing on their sta-
tionary nature, the ALJ found the banners were akin to outdoor bill-
board advertising and thus permissible under the publicity proviso.®!

B. The Courts’ Responses to the General Counsel’s Evolving

Approach to DeBartolo 11

The General Counsel’s evolving approach to DeBartolo II has been
met with similarly mixed success in the federal courts. While the Ninth
Circuit adopted an argument made in San Antonio Community Hos-
pital®® similar to the Division of Advice’s reasoning in the recent advice
memorandums, i.e., that fraudulent, intentionally misleading speech is
not protected by the First Amendment, subsequent district court opin-
ions have rejected the argument that bannering may be prohibited un-
der section 8(b)(4)(ii)(B) as the equivalent of traditional picketing.%

86. Southwest Reg’l Council of Carpenters & Carpenters Local Union No. 1506, 2004
N.L.R.B. LEXIS at 34—*35.

87. Id. at *31 n.16, *35.

88. Southwest Reg’l Council of Carpenters & Carpenters Local Union No. 209, 2004
N.L.R.B. LEXIS 74, at *1-*10 (2004).

89. Id. at *44—%46.

90. Id. at *46—%47.

91. Id. at *47.

92. See, generally, San Antonio Cmty. Hosp., 125 F.3d at 1230, 156 L.R.R.M. (BNA)
at 2364.

93. Thus far, the question of bannering has been entertained in only three cases, all
in the Ninth Circuit: San Antonio Cmty. Hosp., 125 F.3d at 1230, 156 L.R.R.M. (BNA) at
2364; Overstreet v. United Bhd. of Carpenters and Joiners of Am., Local Union No. 1506,
No. 03-0773 j (JFS), 2003 U.S. Dist. LEXIS 19854 (S.D. Cal. May 7, 2003); and Kohn v.
Southwest Reg’l Council of Carpenters, No. CV 03-5806 GAF (SHx), 2003 U.S. Dist.
LEXIS 19617 (C.D. Cal. Oct. 24, 2003). Only one case involving rat balloons or costumes
has been reported as of May 19, 2004, and that case, Int’l Union of Operating Eng'rs.,
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In San Antonio Community Hospital,®* a neutral employer sought

an injunction to prohibit the union, which was engaged in a primary
dispute with a subcontractor working at the neutral’s location, from
displaying a large banner near its maternity ward entrance reading,
“THIS MEDICAL FACILITY IS FULL OF RATS” in foot-high letters.%®
The banner, held aloft by union agents, also read in much smaller let-
ters, down by the agents’ feet, “CARPENTERS L.U. 1506 HAS A DIS-
PUTE WITH BEST INT. FOR FAILING TO PAY PREVAILING
WAGES TO ITS WORKERS.”® The Ninth Circuit affirmed the district
court’s ruling that the hospital had a reasonable chance of demonstrat-
ing that the sign was defamatory under the actual malice standard
announced in New York Times Co. v. Sullivan® so as to support the
injunction.®® Specifically, the Ninth Circuit agreed with the district
court that there was strong evidence that members of the public would
be and were deceived by the statement that the facility was full of rats,
and that the union’s use of the term in its “chosen context was fraud-
ulent, deceptive, and intended to mislead members of the general public
into believing that the Hospital suffered from a sanitation problem.”®®
Such fraudulent language was therefore properly subject to prohibi-
tion, because regardless of whatever First Amendment protections
might otherwise extend to the banner, the First Amendment does not
protect fraudulent speech.®

Since the Ninth Circuit’s 1997 San Antonio Community Hospital
decision, the federal courts have been less kind to the arguments pro-
posed by the Division of Advice. In 2003, two district courts, ruling on
requests for section 10(1)!°! injunctions, rejected the regional directors’
arguments, based largely on positions put forth in the recent advice

Local 150 v. Village of Orland Park, 139 F. Supp. 2d 950 (N.D. Ill. 2001), 167 L.R.R.M.
(BNA) 2586, 2588 (2001), involves a different context. In In#’l Union of Operating Engs.,
Local 150 challenged the constitutionality of a local sign ordinance barring commercial
signs after its large, inflatable rat (which had been displayed as part of the union’s pick-
eting activities) was confiscated by the police department. Id. at 955, 167 L.R.R.M. (BNA)
at 2588. The court determined that the inflatable rat was symbolic speech protected by
the First Amendment. Id. at 958, 167 L.R.R.M. (BNA) at 2588. Because the court con-
cluded that the rat, as symbolic speech, was not commercial in nature, it found that it
did not fall within Orland Park’s bar on commercial signs; thus, the confiscation was
improper. Id. at 962, 167 L.R.R.M. (BNA) at 2596.

94. This case involves the same San Antonio Hospital featured in the General
Counsel’s Best Interiors 1997 advice memorandum. See Best Interiors, 1997 N.L.R.B.
LEXIS at 1036.

95. San Antonio Cmty. Hosp., 125 F.3d at 1233, 156 L.R.R.M. (BNA) at 2364.

96. Id., 156 L.LR.R.M. (BNA) at 2365.

97. New York Times Co. v. Sullivan, 376 U.S. 254, 267 (1964).

98. San Antonio Cmty. Hosp., 125 F.3d at 1235, 156 L.R.R.M. (BNA) at 2367.

99. Id. at 1236-37, 156 L.R.R.M. (BNA) at 2368.

100. Id. at 1239, 156 L.R.R.M. (BNA) at 2370.

101. 29 U.S.C. § 160(1) (2000). Section 10(1) requires the Regions to seek an injunc-
tion whenever their preliminary investigation of an unfair labor practice charge develops
reasonable cause to believe that the charged party has engaged in, inter alia, prohibited
secondary conduct in violation of section 8(b)(4)(ii)(B).
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memorandums, that bannering could be prohibited under section
8(b)(4)(i1)(B).

In the first case, Overstreet v. United Brotherhood of Carpenters
and Joiners of Am., Local Union No. 1506,°% the regional director
sought to enjoin the union from displaying 4-by-5-foot banners reading
“Shame on [Neutral Employer’s Name]” in large red letters with “Labor
Dispute” written in smaller black letters.'°® Each banner was accom-
panied by two or three union agents who held the banners and distrib-
uted handbills.'®* The regional director argued that she could establish
the necessary reasonable cause to believe that this activity violated
section 8(b)(4)(ii)(B),'% because (1) the bannering constituted signal
picketing since it was designed to elicit sympathetic action on the part
of neutrals; and (2) the content of the banners was fraudulent in that
it misled the general public into believing the primary labor dispute
was with the neutral employers.!'%

The district court rejected the regional director’s arguments. With
respect to the bannering activity, the court held that the signs did not
constitute the equivalent of traditional picketing such that they could
be prohibited under section 8(b)(4).1°” The court found the banners to
be stationary, manned by only a small number of union agents, and
located away from pedestrian traffic.!% As such, the conduct did not
involve patrolling, harassment, or any confrontational conduct, such as
verbal contact with the public or blocking entrances to the neutrals’
establishments.'%® Absent such conduct, the bannering lacked the nec-
essary confrontational element associated with traditional picketing,
which makes it subject to restraint under the Act.'° Additionally, with
respect to whether the content of the signs was fraudulent, the court
found that because the union had “a” dispute with the neutrals, spe-
cifically that they were complicit in the erosion of area standards by
engaging the nonunion primary employer, the signs were not, in fact,
fraudulent.!!!

In the second case, Kohn v. Southwest Regional Council of Carpen-

102. See generally, Overstreet, No. 03-0773 (JFS), 2003 U.S. Dist. LEXIS at 19854.
This decision was issued May 7, 2003, two days before ALJ Parke issued her decision in
United Parcel Serv., Inc., 2003 N.L.R.B. at LEXIS 256, discussed above, which involved
the same underlying actions. Region 28 has appealed this decision.

103. Overstreet, 2003 U.S. Dist. LEXIS 19854, at *3—%4.

104. Id. at *4.

105. To grant a § 10(1) injunction, the court must determine that there is reasonable
cause to believe that unlawful conduct has occurred and that granting the injunction
would be just and proper. Nelson v. Int’l Bhd. of Elec. Workers, Local Union No. 46, AFL-
CIO, 899 F.2d 1557, 1560 (9th Cir. 1990), 134 L.R.R.M. (BNA) 2118, 2121 (1990).

106. Overstreet, 2003 U.S. Dist. LEXIS 19854, at *11, *12.

107. Id. at *15-*186.

108. Id. at *15.

109. Id.

110. Id. at *16.

111. Id. at ¥13-*14.
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ters,!1? the regional director sought a section 10(1) injunction to prevent
the union from displaying a large banner reading “Labor Dispute:
Shame on Cadillac/SAAB: Labor Dispute.”!® The regional director ar-
gued that the banner violated section 8(b)(4)(ii)(B) because it consti-
tuted coercive signal picketing in that its content was aimed at evoking
a sympathetic response, and therefore could be prohibited under the
Act.'** The district court rejected this argument. The district court
noted that there was no evidence of picketing, patrolling, violence,
blocking of any entrances, or aggressive conduct of any sort.!'® Thus,
there was no conduct to be prohibited. Therefore, any prohibition would
necessarily be based on the content of the banner and its presumed
intent.!' This, however, was not possible, as it sought to stifle speech
based on its message, which “collides head-on with First Amendment
principles that preclude prior restraints and content-based limitations
on the display of signs, banners, and the like.”''” Citing DeBartolo, the
court found that Supreme Court precedent clearly holds that it is not
the banner’s message, nor its intent, that permits Congress to regulate
the union’s speech but rather the combination of that speech with con-
duct, such as coercive picketing, that subjects it to permissible restraint
under the Act.!'® Accordingly, any analysis under section 8(b)(4)(ii)(B)
must focus on the union’s conduct, not its messages or intentions.'®

The court likewise rejected the regional director’s argument that
the speech was fraudulent, and therefore not subject to the First
Amendment concerns raised in DeBartolo.'?° The court dismissed the
regional director’s reliance on New York Times Co. v. Sullivan, noting
that even if Sullivan means that false statements can be restrained
without implicating the First Amendment, it “does not mean that such
statements are prohibited by § 8(b)(4)(i1)(B) . . . if not otherwise threat-
ening, coercive, or restraining.”*?!

The significance of these two district court decisions is twofold.
First, the courts appear to reject the Division of Advice’s argument that
bannering is the equivalent of signal picketing and, therefore, suffi-

112. See, generally, Kohn v. Southwest Reg’l Council of Carpenters, No. CV 03-5806
GAF (SHx), 2003 U.S. Dist. LEXIS 19617 (C.D. Cal. Oct. 27, 2003).

113. Id. at *1.

114. Id. at *20-*21.

115. Id. at ¥23-%24.

116. Id. at *24-%25.

117. Id. at *25.

118. Id.

119. Id. at *25-%26.

120. Id. at *30-*31.

121. Id. at *31. The court also adopted the Overstreet court’s conclusion that a ban-
ner that fails to identify with whom the union has a “primary” labor dispute is not false
or misleading because the union clearly has “a” labor dispute with the neutral on the
basis of its continued engagement of the primary employer. Id. at *32. The regional di-
rector has appealed the district court’s denial of its application for preliminary injunction.
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ciently similar to traditional picketing such that it may be prohibited
under section 8(b)(4). For example, in Quverstreet, while the court
phrases the regional director’s argument in terms of the bannering con-
stituting “signal picketing” in violation of the Act, the court’s analysis
of what conduct can be prohibited under section 8(b)(4)(ii)(B) focuses
on traditional picketing involving signs, patrolling, or physical prox-
imity between the picketers and the neutral’s customers.'?? Likewise,
in Kohn, while the court notes that the regional director asserts that
the bannering activity is tantamount to “signal picketing,” and there-
fore subject to prohibition, the court explains that this characterization
is traditionally confined to activity designed to induce the neutral’s em-
ployees, not its customers, to take sympathetic action, and thus is not
applicable to the analysis under section 8(b)(4)(ii)(B).1%

Second, the Kohn court determined that any analysis based on the
content of the message or the intent of the union “collides head-on” with
the First Amendment. This conclusion appears to reject the Division’s
proposed analysis in bannering and rat cases, which would distinguish
between conduct protected under DeBartolo I1, such as handbilling, and
unprotected conduct, such as picketing, by looking to whether the union
was intending to induce a sympathetic response without requiring an
exchange of information or ideas.!?*

V. Conclusion

Whether or not the Board and the courts will eventually adopt the
General Counsel’s current approach to DeBartolo II, that approach
most accurately reflects the reality of the banner and rats situations
and most closely follows existing principles of Board law. As the recent
advice memorandums recognize, bannering and rat costumes or bal-
loons are wholly different from handbilling because they do not rely on
the persuasiveness of their idea for success. Rather, the success of these
signs and symbols—Ilike picketing—relies entirely on a visceral re-
sponse from the viewer. Such signs and symbols are designed to be
viewed from a distance (thus, while they are often accompanied by
handbilling, consumers responding to these visual messages rarely
come close enough to the activity to receive a handbill) and are em-
ployed with the hope of evoking the immediate response of dissuading
the consumer from dealing with the neutral employer. As a result, this
conduct is clearly most analogous with “picketing,” which constitutes a

mixture of speech and conduct, and is properly prohibited by section
8(b)(4)({1i)(B).125

122. Overstreet, 2003 U.S. Dist. LEXIS at *15-*16.

123. Kohn, 2003 U.S. Dist. LEXIS at *21 n.5.

124. See, generally, Brandon Reg’l Hosp., 2003 N.L.R.B. GCM LEXIS 62.

125. For an additional perspective on how the Board might respond to bannering
cases in light of the Division of Advice’s evolving approach, see Jon E. Pettibone, Ban-
nering Neutrals—Coercive Secondary Boycott or Free Speech? 18 LaB. Law. 349 (2003).
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Reemployment Rights for
Noncareer Members of the
Uniformed Services: Federal and
State Law Protections

John F. Beasley Jr. and
Marisa Anne Pagnattaro™

Employers share their greatest resource, their people; and, in so do-
ing, they subordinate their own interests for the good of our country.
Employers’ willingness to sacrifice and bear the inevitable financial
hardships and organizational disruptions that result are important
contributions to our Nation’s war against terrorism. By placing Amer-
ica’s well-being above their own, they help our National Guard and
Reserve units provide mission-ready forces to help preserve our free-
doms and protect our national interests.!

I. Introduction

As of April 7, 2004, the number of active-duty National Guard and
Reserve members totaled 174,378.2 The demands on noncareer military
service members have increased substantially with the escalation of
engagement overseas and the intensified focus on security here at home.
All activated service members are required to put their domestic lives
and jobs on hold as they serve our country. Of course, with the end of
their tour of duty, which might be as long as one or two years, these
military personnel are returning home and reporting for work. When
this occurs, employers may find it difficult to recall President George
W. Bush’s early thanks to “employers who understand that there is
more to corporate life than just profit and loss.” To ensure that these
men and women obtain the pay, benefits, and job security to which they
are entitled, it is incumbent on lawyers to know the laws that protect
these service members from unfair employment practices.

*Mr. Beasley is a partner in the employment law firm of Hill & Beasley, LLP, in
Athens, Georgia. Ms. Pagnattaro is an assistant professor of legal studies in the Terry
College of Business at the University of Georgia. The authors wish to thank Max Holland
and Demetria Hannah for their invaluable research assistance.

1. National Employer Support of the Guard and Reserve Week Proclamation, dated
Nov. 9, 2001, available at http://www.whitehouse.gov/news/releases/2001/11/20011109-19.
html.

2. U.S. Dep’t. of Defense News Release dated Apr. 7, 2004, available at http://
www.defenselink.mil/releases/2004/nr20040407-0527 . html.

3. Guard and Reserves “Define Spirit of America,” White House News Release dated
Sept. 17, 2001, available at http://www.whitehouse.gov/news/releases/2001/09/print/
20010917-3.html.
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Both federal and state laws provide for reemployment rights for
returning military and National Guard members (collectively “service
members”). The most comprehensive protection is afforded by federal
law under the Uniformed Services Employment and Reemployment
Rights Act of 1994 (USERRA). This article discusses the major pro-
visions of USERRA and various issues that can arise in the context of
enforcement. Because state law also offers protection, a brief overview
is provided, along with a chart noting the major provisions of each
state’s statute. In terms of enforcement and consistency, however, it
should be noted that USERRA offers the most expansive protection.®

II. Reemployment Rights Under Federal Law

USERRA'’s stated purpose is to encourage noncareer service in the
military, to minimize disruption in the lives of service men and women
and their employers, and to prohibit discrimination.® Specifically, Con-
gress enacted USERRA in 1994 to provide prompt reemployment to
those who engage in noncareer service in the uniformed services.” Prior
to USERRA, military personnel had only the Veterans’ Reemployment
Rights Act (VRRA)® to assist them in addressing workplace discrimi-
nation. Unfortunately, however, this early legislation suffered from se-
rious deficiencies. One such deficiency was that service members were
protected against discrimination, like discharge or demotion, only to
the extent that it was motivated solely by reserve status.® In addition,

4. 38 U.S.C. § 4301 et seq. (2004) (amended in 1996, 1998, and 2000). USERRA (pro-
nounced usera) is administered by the U.S. Department of Labor (DOL), through the
Veterans’ Employment and Training Service (VETS). On September 20, 2004, the VETS
issued a proposal for rules implementing USERRA and requested comments on the pro-
posal to be received on or before November 19, 2004. See Regulations Under the Uniform
Services Employment and Reemployment Rights Act of 1994, as amended; Proposed
Rule, 69 Fed. Reg. 181 (Sept. 20, 2004) (to be codified at 20 C.F.R. pt. 1002, et seq.).
Military personnel, including both active-duty personnel and service members, also may
find credit, housing, and insurance protection under the Soldiers’ and Sailors’ Civil Relief
Act of 1940, 50 App. U.S.C. § 501 et seq.

5. For further articles addressing the protections afforded by USERRA to citizen
soldiers, see John F. Fink, Legal Protection for the Citizen Soldier, 19 ME. B.J. 98 (2004);
Stephen J. McManus, Protecting Legal Rights of Activated Guards and Reservists, 76
Wis. Law. 12 (July 2003); Francisco L. Romero and Kevin M. Cieply, Employment Pro-
tections for Military Service Members, 26 WYo. LAW 12 (Dec. 2003); Ryan Wedlund, Citi-
zen Soldiers Fighting Terrorism: Reservists’ Reemployment Rights, 30 WM. MITCHELL L.
REV. 797 (2004).

6. 38 U.S.C. § 4301(a)(1)—(3).

7. 38 U.S.C. § 4301(a)(1) and (2).

8. 38 U.S.C. §§ 2021-2026 (1976).

9. Monroe v. Standard Oil Co., 452 U.S. 559 (1981); 107 L.R.R.M. (BNA) 2633. In
fact, USERRA was enacted as a congressional response to the Supreme Court’s decision
in Monroe, wherein it was held that the VRRA was enacted for the “significant but limited
purpose of protecting the employee-reservist against discrimination . . . motivated solely
by reserve status.” Id. at 559. The point was to broaden the statute by providing that a
violation occurs when a person’s service is a “motivating factor” in the discriminatory
action, “even if not the sole factor.” Sheehan v. Dep’t. of the Navy, 240 F.3d 1009, 1013
(Fed. Cir. 2001).
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the VRRA did not require employers to provide special work-scheduling
accommodations to service members.'’

USERRA replaced the VRRA to clarify, simplify, and, where nec-
essary, strengthen the existing veterans’ employment and reemploy-
ment rights provisions.!! Consistent with that goal, Congress intended
for the case law developed under the VRRA to aid in interpreting
USERRA.'2 Accordingly, like the VRRA, USERRA is to be “liberally
construed for the benefit of those who have served their country.”!3
Perhaps the most dramatic difference, however, is USERRA’s substi-
tution of the “because of” language used in the VRRA for the more
“liberal motivating factor” standard of proof.!* This avoids any require-
ment that adverse employment actions be shown to have been taken
solely on account of military service. Even so, the service member still,
at all times, bears the burden of proving that he or she has satisfied all
of the statutory requirements and is entitled to reemployment rights.!®

A. Coverage

Coverage under USERRA is extremely broad, from both the em-
ployer’s perspective and the service member’s standpoint. Indeed, vir-
tually all employers are covered without regard to size or whether pub-
lic or private. For example, USERRA defines an “employer” as “any
person, institution, organization, or other entity that pays salary or
wages for work performed or that has control over employment oppor-
tunities.”*® This could also include individual employees with the au-
thority to hire and fire.!” In addition, successor employers may inherit
an obligation to reinstate service members of a previous employer.'®

Covered employees are simply “person[s] employed by an em-
ployer.”'® With regard to continuation of benefit and rights, USERRA
covers employees who, on a voluntary or involuntary basis, are engaged
in active duty, training, inactive duty training, and full-time National
Guard duty, as well as employees who are absent for the purpose of

10. Monroe, 452 U.S. at 561.

11. H.R. REP. No. 65, 103d Cong., 2nd Sess. 18 (1993).

12. Id. at 21 (“[T]he Committee wishes to stress that the extensive body of case law
that has evolved over that period, to the extent it is consistent with the provisions of this
Act, remains in full force and effect in interpreting those provisions.”).

13. Trulson v. Trane Co., 738 F.2d 770, 772 (7th Cir. 1984); 116 L.R.R.M. (BNA) 2541,
citing Fishgold v. Sullivan Drydock & Repair Corp., 328 U.S. 275, 285 (1946); 18 L.R.R.M.
(BNA) 2075.

14. 38 U.S.C. § 4311(c)(1) and (2).

15. See, e.g., Trulson, 738 F.2d at 772-73.

16. 38 U.S.C. § 4303(4)(A).

17. Brandsasse v. City of Suffolk, Virginia, 72 F. Supp. 2d 608, 618 (E.D. Va. 1999);
163 L.R.R.M. (BNA) 2099.

18. 38 U.S.C. § 4303(4)(A)(iv). Under the VRRA, the test for successorship was a
broad one and analogous to that used for purposes of Title VII liability. Chaltry v. Ollie’s
Idea. Inc., 546 F. Supp. 44, 50—-51 (W.D. Mich. 1982); 113 L.R.R.M. (BNA) 3702 (citing
EEOC v. MacMillian Bloedel Containers, Inc., 503 F.2d 1086, 1098 (6th Cir. 1974)).

19. 38 U.S.C. § 4303(3).
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determining fitness to perform such duty.?° In fact, USERRA also would
cover an employee who resigns before receiving his or her orders for
active duty, so long as the employee can show that the intention to enter
active duty was formed before submitting the resignation.?!

B. Specific Provisions

Where absence from a position of employment is necessitated by
reason of participation in the uniformed services, USERRA allows for
rights and benefits provided that

(1) the person has given advance written or verbal notice of such
service to the employer;

(2) the cumulative length of the absence and of all previous absences
from military service does not exceed five years; and

(8) the person reports to, or submits an application for reemploy-
ment to the employer.??

It is important to note that USERRA requires an application
within specific and, in some cases, very short periods of time upon re-
turn from service. Under USERRA, there is a three-tier notification
system:

(1) Thirty or fewer days: by the first full regularly scheduled work
period on the first full calendar day following the period of ser-
vice plus an eight-hour period allowing for transportation from
the place of service to the employee’s residence or as soon as
possible, if reporting is impossible or unreasonable through no
fault of the employee;

(2) Morethan thirty days and 180 days or less: no later than fourteen
days after completion of the period for service or, if impossible,
by the next full calendar day when re-application becomes pos-
sible; and

(3) More than 180 days: no later than ninety days after completion
of service.??

Significantly, failure to report will not automatically forfeit entitlement
to rights and benefits but will subject the service member to the same
rules, policies, and procedures as other employees returning from
leave.?*

Assuming these prerequisites, reemployment must occur in a spe-
cific order of priority.?® If the period was ninety days or less, the service
member must be reemployed in the position he or she would have oc-
cupied had the employment not been interrupted; or, if the service

20. 38 U.S.C. § 4303(1)—(16).

21. Lapine v. Town of Wellesley, 970 F. Supp. 55, 61 (D. Mass. 1997); 156 L.R.R.M.
(BNA) 2589 (citing Trulson, 738 F.2d at 773—74, and Noble v. Int’l Nickel Co., 77 F. Supp.
352 (S.D. W. Va. 1948); 22 L.R.R.M. (BNA) 2066).

22. 38 U.S.C. § 4312(a)(1)—(3).

23. 38 U.S.C. § 4312(e)(1)(A)—(D).

24. 38 U.S.C. § 4312(e)(3).

25. 38 U.S.C. § 4313(a) and (b).
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member is not qualified after reasonable efforts to requalify, then in
the position the service member held before beginning his or her ser-
vice. If the period was greater than ninety days, the service member
must be reemployed in the position he or she would have occupied had
the employment not been interrupted, or a position of like seniority,
status, and pay; or, if the service member is not qualified after reason-
able efforts to requalify, then in the position the service member held
before beginning his or her service, or a position of like seniority, status,
and pay. If the service member cannot perform because of an injury
incurred during service, he or she must be reemployed in any other
position that is of equivalent seniority, status, and pay and that the
service member is qualified to perform; or if no other position qualifies,
in a position that is the nearest approximation in seniority, status, and
pay consistent with the circumstances of the service member’s case. If
two or more returning service members are entitled to the same posi-
tion, then the service member who left first has priority.

Although the focus is on reemployment, USERRA also includes the
right to be free of discrimination in initial employment, retention, pro-
motion, or benefits, which includes profit (consider such things as re-
tirement and profit-sharing plans, including stock), pension, health
benefits, vacations, and seniority work selection rights.?® Importantly,
USERRA further protects covered employees from retaliation for en-
gaging in certain specified protected conduct.?” Finally, USERRA reaches
out to distinct groups of persons. For instance, USERRA makes special
provision for service members with disabilities incurred or aggravated
during service.?® For example, service members who are ill or injured
or who have illnesses or injuries that are aggravated by military service
are provided a two-year recovery period that extends the limitation
period for reemployment applications.? Furthermore, service members
who are not qualified for their former position due to a disability in-
curred or aggravated during military service must be reemployed in a
position that is equivalent in seniority, status, and pay, or a position
that is the nearest approximation to such equivalent job.?° Additionally,
covered employees also include any other category of persons desig-
nated by the president in time of war or national emergency, which
opens the door to other classes of persons who may be called into ser-

26. 38 U.S.C. §§ 4303(2), 4311(a). Employers are required to offer continuing health
coverage for 18 months or through the day after the date on which the service member
fails to timely reapply, whichever is earlier. Such coverage may be charged to the service
member at no more than 102 percent of the full premium under the plan. See 38 U.S.C.
§ 4317. Employers also are required to continue to fund ERISA pension plans, including
employer contributions, as if there was no break in service. 38 U.S.C. § 4318(a) and (b).

27. 38 U.S.C. § 4311(b).

28. 38 U.S.C. §§ 4312(e)(2)(A), 4313(a)(3), and (b)(2)(B).

29. See 38 U.S.C. § 4312(e)(2)(A).

30. See 38 U.S.C. § 4313(a)(3) and (b)(2)(B). See also Hembree v. Georgia Power Co.,
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vice.3! This could be particularly significant in the rapidly evolving war
on terrorism, which has already caused the creation of the Office of
Homeland Security.32 Therefore, it would not be beyond the realm of
possibility that airport or border security forces could be designated as
covered service personnel under USERRA.

C. Defenses
A perusal of the statute and some of the cases outlined herein sug-
gests that defenses to USERRA will most likely include:

¢ whether the service member is “qualified” for the position upon
return from service (e.g., the limitation on service of no more
than five years with certain exceptions and an ability to show
documentation of service such as lack of dishonorable discharge,
etc.);?

* whether the employer’s circumstances have so changed that
reemployment is impossible or unreasonable;>*

e whether the employer would suffer undue hardship in reem-
ploying the service member;>® and

* whether the employment was for only a brief, nonrecurring pe-
riod and no expectation that employment was to continue indef-
initely or for an extended period.3®

Additionally, other defenses might conceivably include

¢ whether the service member actually reapplied for the position
in the appropriate manner and within the appropriate time
frame;

¢ whether the service member’s classification was indeed a moti-
vating factor in the decision;

* whether the employer would have taken the same action any-
way; and

637 F.2d 423 (5th Cir. 1981) (holding that the VRRA did not require a veteran to accept
a position that did not approximate the position to which the veteran would have been
entitled in pay, status, and seniority).

31. 38 U.S.C. § 4303(16).

32. Exec. Order Establishing the Office of Homeland Security, available at http://
www.whitehouse.gov/news/releases/2001/10/20011008-2.html(Oct. 8, 2001).

33. 38 U.S.C. § 4312(f)(1). However, requests for documentation cannot be inter-
posed for the purposes of delay or avoidance by requiring documentation that does not
exist or that may not be readily available. See 38 U.S.C. § 4312(f)(4).

34. 38 U.S.C. § 4312(d)(1)(A). This exception has been interpreted to avoid the ne-
cessity of an employer having to create a useless job. See, e.g., Hannah v. Hicks, No. 3:96-
civ-733, 1997 U.S. Dist. LEXIS 16284, at *5—*6 (E.D. Va. June 19, 1997); Cole v. Swint,
961 F.2d 58, 60 (5th Cir. 1997). However, “unreasonable” means more than merely incon-
venient or undesirable. See Hannah, 1997 U.S. Dist. LEXIS at *7.

35. In the case of an employee entitled to reemployment under the “injury during
service” provisions, see 38 U.S.C. § 4312(d)(1)(B).

36. 38 U.S.C. § 4312(d)(1)(C).
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* whether the service member must be put back in the same po-
sition or in a position of like seniority, status, and pay.

Each of these defenses can be formidable barriers to reemployment.
However, with the possible exception of documented service, they share
the distinction of being largely fact intensive issues that could preclude
early resolution on a motion to dismiss should litigation ensue.

D. Remedies

If a lawsuit is filed and successfully prosecuted, Congress specifi-
cally provided for the following remedies:

(1) the court may require the employer to comply with the Act;

(2) the court may require the employer to compensate the service
member for any loss of wages or benefits due to any failure to
comply with the Act;

(3) the court may require the employer to pay the person liqui-
dated damages (double the lost wages/benefits), if the court
determines that the employer’s failure to comply was willful;
and

(4) the court may issue temporary or permanent injunctions, tem-
porary restraining orders, and contempt orders.?”

In addition, USERRA specifically forbids fees and court costs to be
taxed against the plaintiff. On the other hand, USERRA allows the
successful plaintiff to recover his or her attorney’s fees and costs in
addition to expert witness fees and other litigation expenses.®®
Damages under USERRA are calculated as back wages and other
benefits that the service member would have received had he or she
been reemployed, less actual earnings received from other employers
during the same period, excepting only unemployment benefits. Over-
time pay and vacation pay are also available. All of this can be doubled
as punitive damages, provided the employer’s failure to comply with
USERRA is found by the court to be willful.?® Although USERRA pro-
vides for the recovery of fees and costs and prohibits costs taxed against
the plaintiff, the taxation of costs for claims other than those estab-

37. 38 U.S.C. § 4323(d)—(e). See, e.g., Groom v. Dep’t of Army, 82 M.S.P.R. 221, 224
(M.S.P.B. 1999) (holding that USERRA authorized remedies including reinstatement
with like status and backpay).

38. 38 U.S.C. § 4323(h)(1)—(2).

39. Satterfield v. Borough of Schuylkill Haven, 12 F. Supp. 2d 423 (E.D. Penn. 1998)
(liquidated damages under 38 U.S.C. § 4323(c)(1)(A)(iii) [now § 4323(d)(1)(C)] allowed
against state and local governments, analogizing to the ADEA’s provision found at 29
U.S.C. § 626(b)); Novak v. Mackintosh, 937 F. Supp. 873 (D.S.D. 1996); 155 L.R.R.M.
(BNA) 2985 (general outline of damages under the VRRA, USERRA’s predecessor); Gra-
ham v. Hall-McMillen Co., Inc., 925 F. Supp. 437 (N.D. Miss. 1996); 152 L.R.R.M. (BNA)
2408 (example of failure to mitigate and how denial of reinstatement after retaliatory
discharge can impact backpay).
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lished by USERRA are not precluded.*® Under the VRRA, a substantial
number of cases held that plaintiffs were not entitled to a jury trial.
The relief afforded in these cases was almost universally held to be
equitable. USERRA, however, is different in that it allows for recovery
of liquidated damages, which have been held to be a common law rem-
edy and decidedly legal.*! Furthermore, the award of liquidated dam-
ages hinges upon a finding of willfulness, a determination that falls
within the province of the jury, irrespective of the fact that the statute
vests the court with discretion as to the award of damages.*?

With these favorable remedial measures and a prohibition against
the application of any state statute of limitations, USERRA is a pow-
erful tool for the enforcement of a service member’s right to continued
employment.*? It should be made clear, however, that USERRA is not
a safety net. USERRA provides employers with a number of defenses
and contains no prohibition against nondiscriminatory reductions in
force due to circumstances beyond the control of the employer.** In
other words, employers are not required to reemploy service members
if circumstances have so changed as to make reemployment impossible
or unreasonable, as in a reduction in force that would have included
the service member. Although these factors do provide employers with
some protections against reemployment claims, the burden on the em-
ployer is still a heavy one given that USERRA calls for the employer
to place the service member returning from service in some position,
either the exact one the service member left or one that is equal in
seniority, status, and pay.*®

E. Issues and Selected Cases
There have been relatively few cases involving USERRA, but the
cases that have been decided go a long way in explaining some of its

40. Chance v. Dallas County Hosp. Dist., 176 F.3d 294, 296-97 (5th Cir. 1999); 161
L.R.R.M. (BNA) 2534.

41. See 38 U.S.C. § 4323(d)(1)(C).

42. Spratt v. Guardian Auto. Prods., Inc., 997 F. Supp. 1138 (N.D. Ind. 1998).

43. See 38 U.S.C. § 4323(1) (prohibiting the application of any state statute of limi-
tations). Given this provision, one would argue the applicability of the four-year statute
of limitations for civil actions arising under an Act of Congress enacted after December
1, 1990. See 28 U.S.C. § 1658(a) (providing that “a civil action arising under an Act of
Congress enacted after the date of the enactment of this section may not be commenced
later than 4 years after the cause of action accrues”).

44. See Preda v. Nissho Iwai Am. Corp., 128 F.3d 789 (2nd Cir. 1997); 156 L.R.R.M.
(BNA) 2857 (nondiscriminatory denial of reemployment where employee’s resignation
letter reflected disgust and contempt for the employer and antipathy towards Japan
and Japanese culture that would inevitably be disruptive to the workplace in light of
a large number of Japanese coworkers).

45. See 38 U.S.C. § 4313(a)(1)—(2). Relative to some state statutes, USERRA is more
restrictive in terms of an employer’s ability to argue lack of qualification as a basis for
the wholesale denial of reemployment. See infra Part I11.
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provisions and limitations.*® The following are a few important issues
that have been the subject of judicial scrutiny.*’

1. Sovereign Immunity

But for the recently amended provision of USERRA establishing
jurisdiction over suits against a state employer solely in the state
courts,*® USERRA actions against a state would be barred by virtue of
the Eleventh Amendment.*® This, however, does not discount the pos-
sibility of state immunity. On the other hand, in an unusual twist,
USERRA specifically defines a political subdivision of a state for pur-
poses of enforcement as a private employer.’® This suggests that state
immunity laws, which might ordinarily shield a political subdivision
from liability, may not apply. In any event, this is an area that has yet
to be fully litigated.

2. Years-of-Service Requirement

USERRA applies to persons who are or who have committed to
noncareer service in the military. There is a distinction in the cases
between people who desire a leave of absence from civilian employment
and people who wish to make military service a career in and of itself.
Where the service member is found to have abandoned any civilian

career in favor of one in the military, he or she will have lost any rights
under USERRA.*!

3. Application Requirement
USERRA mandates that returning service members reapply for
employment. However, the requirement of a formal application for

46. It should be noted that Congress amended USERRA in 1996, 1998, and 2000.
For instance, in 1998, Congress enacted the Veterans’ Programs Enhancement Act of
1998, Pub. L. No. 105-368, 112 Stat. 3315 (Nov. 10, 1998). The 1998 Act amended and
renumbered 38 U.S.C. § 4323(c)(2)(A) (1997). Compare Pub. L. No. 105-368 (“No fees or
court costs may be charged or taxed against any person claiming rights under this chap-
ter.”) (numbering this provision § 4323(h)(1)) with 38 U.S.C. § 4323(c)(2)(A) (1997) (“No
fees or court costs shall be charged or taxed against any person claiming rights under
this chapter.”). The 1998 Act’s amendments to § 4323 apply to actions commenced under
Chapter 43 before November 10, 1998, that were not final on that date. Similarly, prac-
titioners should confirm that cases decided prior to the year 2000 have not been altered
by these amendments.

47. With the exception of sovereign immunity, cases addressing largely jurisdictional
issues and concerns are not discussed in this article.

48. Palmatier v. Michigan Dep’t. of State Police, 981 F. Supp. 529 (W.D. Mich. 1997);
156 L.R.R.M. (BNA) 2765; Velasquez v. Frapwell, 160 F.3d 389 (7th Cir. 1998), decision
vacated, Velasquez v. Frapwell, 165 F.3d 593 (7th Cir. 1999); 160 L.R.R.M. (BNA) 2319.

49. See 38 U.S.C. 4323(j); Miller v. City of Indianapolis, 2001 WL 406346 (S.D. Ind.
2001); 167 L.R.R.M. (BNA) 2056.

50. Woodman v. Office of Pers. Mgmt., 258 F.3d 1372 (Fed. Cir. 2001) (plaintiff had
served continuously in the military for fourteen years as a full-time active guard reserve;
he separated from his prior employer in 1981 and did not seek reemployment until 1995).

51. See 38 U.S.C. § 4312(a)(3).
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reemployment is not a hard-and-fast rule.’? Indeed, the law has devel-
oped with the application of the VRRA that, whereas the term appli-
cation involves more than mere inquiry, the focus is on the intent and
reasonable expectations of both the former employee and employer, in
light of all the circumstances.?® For example, what determines the ap-
plication requirement may depend upon the size of the employer, with
large employers requiring more formalistic methods of application,
such as notice to appropriate Human Resources personnel.>*

4. Modification of At-Will Status

USERRA modifies the nature of at-will employment relationships
under specific circumstances. For example, if a reemployed service
member served for greater than 180 days, then he or she may not be
discharged, except for cause, for a period of one year.’® If the service
member served for more than thirty days but less than 181 days, then
he or she may not be discharged, except for cause, for a period of six
months.?® The definition of “for cause” has been held, under the VRRA,
to be one that was reasonable under the circumstances, not arbitrary,
and one that the service member was on notice would constitute grounds
for discharge.?”

5. Benefits of Employment Adverse Action

Among the many advantages to service members is USERRA’s
broad definition of what is deemed adverse action or a loss in benefits
of employment. Under USERRA, benefits include

any advantage, profit, privilege, gain, status, account, or interest
(other than wages or salary for work performed) that accrues by rea-
son of an employment contract or agreement or an employer policy,
plan or practice and includes rights and benefits under a pension
plan, a health plan, an employee stock ownership plan, insurance
coverage and awards, bonuses, severance pay, supplemental unem-
ployment benefits, vacations, and the opportunity to select work
hours or location of employment.®®

This definition is extremely broad. For example, courts have been will-
ing to find that a transfer, albeit without loss in pay, is sufficient to be

52. Shadle v. Superwood Corp., 858 F.2d 437, 439 (8th Cir. 1988); 129 L.R.R.M. (BNA)
2770.

53. See McGuire v. United Parcel Serv., 152 F.3d 673 (7th Cir. 1998); 158 L.R.R.M.
(BNA) 3085.

54. 38 U.S.C. § 4316(c).

55. Id.

56. See Couture v. Evergreen Int’l Airlines, 950 F. Supp. 614, 622 (D. Del. 1996); 154
L.R.R.M. (BNA) 2582 (quoting Kemp v. John Chatillon & Sons, Inc., 169 F.2d 203, 207
(3rd Cir. 1948); 22 L.R.R.M. (BNA) 2259); Jordan v. Jones, 84 F.3d 729, 732 (5th Cir.
1996); 152 L.R.R.M. (BNA) 2657.

57. 38 U.S.C. § 4303(2).

58. Hill v. Michelin N. Am., Inc., 252 F.3d 307, 308 (4th Cir. 2001); 167 L.R.R.M.
(BNA) 2225.
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a denial of a benefit of employment under USERRA.%° In addition, even
a paper suspension, recorded in the service member’s personnel file,
but never delivered, has been held to be disciplinary and affect an em-
ployee’s status or interest.%° Likewise, such things as cleanliness and
favorable work schedules,®! make-up exams for promotional opportu-
nities,%? and even reimbursement for clothing expenditures where such
allowances are offered to other, nonprotected, employees,®® have been
considered to be benefits of employment.

Generally, rights upon return from service are determined with
regard to the “escalator principle,” which requires that the service
member be given any raises or benefits she would otherwise have re-
ceived if she had continued with the employer, regardless of her position
or abilities, instead of taking leave. In order to determine those bene-
fits, courts employ a two-prong analysis.5* If a benefit would have ac-
crued, with reasonable certainty, had the service member been contin-
uously employed by the private employer and if it is in the nature of a
reward for length of service, it is a prerequisite of seniority. On the other
hand, if a service member’s right to a benefit at the time he entered the
military was subject to a significant contingency or if the benefit is in
the nature of short-term compensation for services rendered, it is not
an aspect of seniority within coverage.®® The point is simply that service
members are entitled to be placed in the same position that they rea-
sonably would have occupied but for the military service. The only ex-
ception is where the service member provides written notice of his or
her intention not to return to work.®

6. Burdens of Proof and Evidence of Discrimination

The standard of proof in cases brought under USERRA is the “but-
for” test and the evidentiary framework of proof is modeled after the
procedures and allocation of burdens for actions under the National
Labor Relations Act.®” Accordingly, the service member bears the initial

59. Johnson v. U.S. Postal Serv., 85 M.S.P.R. 1 (M.S.P.B. 1999).

60. Id.; see also Allen v. U.S. Postal Serv., 142 F.3d 1444 (Fed. Cir. 1998); 158
L.R.R.M. (BNA) 2133.

61. Fink v. City of New York, 129 F. Supp. 2d 511 (E.D.N.Y. 2001); 166 L.R.R.M.
(BNA) 2933; Bransdasse, 72 F. Supp. 2d at 618.

62. Wrigglesworth v. Brumbaugh, 129 F. Supp. 2d 1106, 1107 (W.D. Mich. 2001); 168
L.R.R.M. (BNA) 2636.

63. See 38 U.S.C. § 4323(b).

64. Goggin v. St. Louis, 702 F.2d 698, 701 (1983); 112 L.R.R.M. (BNA) 3173 (citing
Coffy v. Republic Steel Corp., 447 U.S. 191, 100 (1980); 184 L.R.R.M. (BNA) 2488).

65. Novak, 937 F. Supp. at 873.

66. 38 U.S.C. § 4316(b)(2)(a)(ii); Whitehead v. Oklahoma Gas & Elec. Co., 187 F.3d
1184, 1192 (10th Cir. 1999). The burden of proof of such a waiver of rights is in the
employer. 38 U.S.C. § 4316(b)(2)(B).

67. Sheehan, 240 F.3d at 1013. See also NLRB v. Transp. Mgmt. Corp., 462 U.S. 393,
401 (1983); 113 L.R.R.M. (BNA) 2857 (modified by Dir., Office of Workers Comp. v. Green-
wich Collieries, 512 U.S. 267 (1994)).
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burden of showing, by a preponderance of the evidence, that his or her
military service was a substantial or motivating factor in the adverse
employment action. Then the employer has the opportunity to come
forward and show, by a preponderance of the evidence, a valid reason
for taking the allegedly adverse action.®® For those familiar with em-
ployment law, it will be apparent that this allocation is inconsistent
with the allocation of burdens in discrimination cases brought under
Title VII, although it resembles the burdens in mixed-motive cases and
cases brought under the 1991 Civil Rights Act, specifically 42 U.S.C.
section 2000e-2(m). In fact, it presents service members with a sub-
stantial disadvantage and employers with an advantage in that the
criteria outlined in Reeves v. Sanderson Plumbing Products, Inc.%® for
avoiding summary judgment may not apply.”” To explain, under
USERRA, a service member has the initial burden of showing, by a
preponderance of the evidence, that his or her military service was a
substantial or motivating factor in the adverse employment action be-
fore the employer must present its reasons for the adverse action. This
is to say that the service member may not automatically get to the jury
and avoid summary judgment merely by showing that the presumed
reason for the adverse action is not credible.”™

Discriminatory motivation, however, can be reasonably inferred
from factors that include:

(1) proximity of time between the military activity and the ad-
verse action;

(2) inconsistencies between the proffered reasons and other ac-
tions of the employer;

(3) expressed hostility toward protected employees along with
knowledge of the employee’s military activity; and

(4) disparate treatment of protected employees as compared to
nonprotected employees with similar work records or offenses.”

68. Sheehan, 240 F.3d at 1009; Curby v. Archon, 216 F.3d 549, 556—57 (6th Cir. 2000);
164 L.R.R.M. (BNA) 2649. A motivating factor is not necessarily the sole cause of the
action, but rather “it is one of the factors that a truthful employer would list if asked for
the reasons for its decision.” Fink, 129 F. Supp. 2d at 520 (quoting Sanguinetti v. United
Parcel Serv., Inc., 114 F. Supp. 2d 1313, 1318 (S.D. Fla. 2000) (internal quotation omit-
ted)); Robinson v. Morris Moore Chevrolet-Buick, Inc., 974 F. Supp. 571, 576 (E.D. Tex.
1997); 157 L.R.R.M. (BNA) 2732. For purposes of making out a prima facie case, it has
been held that an employee must show (1) performance of duty in a uniformed service;
(2) loss of a benefit of employment; and (3) that the benefit was lost due to previous
military service. Roll v. U.S. Postal Serv., 2003 WL 22344982 at *2 (Fed. Cir. 2003) (citing
Yates v. Merit Sys. Prot. Bd., 145 F.3d 1480, 1483—84 (Fed. Cir. 1998); 158 L.R.R.M. (BNA)
2720). See also Desert Palace v. Costa, 539 U.S. 90 (2003).

69. 530 U.S. 133 (2000).

70. See, e.g., Palmatier, 981 F. Supp. at 529 (the court disallowed a USERRA claim
based solely upon subjective qualities of plaintiff’s comparator).

71. Reeves, 530 U.S. at 148.

72. Sheehan, 240 F.3d at 1014.
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Still, employers will get a “second bite at the apple” in arguing the
“same action anyway defense.””® In other words, if the service member
is able to overcome the employer’s defenses and is able to show, by a
preponderance of the evidence, that military service was a factor in the
action taken, the employer will, nonetheless, still have the additional
opportunity to show that it would have taken the same action despite
consideration of the military service.

A. HOSTILE ENVIRONMENT

As is the case of a Title VII discrimination claim, harassment on
account of prior service that is sufficiently severe or pervasive to alter
conditions of employment and create an abusive working environment,
is adverse action and a violation of USERRA.™ On the other hand,
isolated comments and pressure to leave the military will not be con-
sidered sufficiently severe or pervasive to amount to a hostile work
environment.”®

B. RETALIATION

As specifically set out in USERRA, retaliation on account of service
in the military reserves is prohibited.”® A service member’s military
position and related obligations will be considered a “motivating factor”
for purposes of a claim for retaliation under USERRA if the employer
relied upon, took into account, considered, or conditioned its decision
on a service member’s military-related absence.”” To avoid liability, the
employer must show that its legitimate reason, standing alone, would
have induced it to make the same decision.”® As with the broad inter-
pretation given to “benefits of employment,” retaliation is found in a

73. See Curby, 216 F.3d at 549 (6th Cir. 2000) (employee bears the initial burden of
showing, by a preponderance of the evidence, that the employee’s military service was a
substantial or motivating factor in the adverse employment action); Wrigglesworth, 121
F. Supp. 2d at 1132-37 (different interpretation and a compelling analysis of the dis-
tinctions between a claim under § 4311 and a claim under § 4312, wherein the court
rationally outlined an argument against what it defines as dicta in Curby, suggesting
that proof of intent is required for a § 4312 claim. Although also dicta, the court concluded
that it is a statutory and unqualified right for which there is no necessity of proving
intent); Gummo v. Vill. of Depew, 75 F.3d 98, 99 (2nd Cir. 1996); 151 L.R.R.M. (BNA) 2225
(to prevail on USERRA claim, plaintiff must show that military status was a motivating
factor); Brandsasse, 72 F. Supp. 2d at 608 (same); Barreto v. ITT World Directories, Inc.,
62 F. Supp. 2d 387 (D. Puerto Rico 1999); 162 L.R.R.M. (BNA) 2842 (mere awareness of
military status and negative comments about logistical details of sales event at military
base were insufficient to create an inference of discrimination); Robinson, 974 F. Supp.
at 772 (military position and related obligations were a motivating factor if employer
relied upon, took into account, considered, or conditioned its decision on employee’s
military-related absence); Graham, Inc., 925 F. Supp. at 437 (employer breached the
VRRA by requiring employee to use his vacation time for military leave of absence).

74. Petersen v. Dep’t of Interior, 71 M.S.P.R. 227 (M.S.P.B. 1996).

75. Miller v. City of Indianapolis, 2001 WL 406346 (S.D. Ind. 2001); 167 L.R.R.M.
(BNA) 2056.

76. 38 U.S.C. § 4311(b).

77. Robinson, 974 F. Supp. at 571.

78. Id.; Graham, 925 F. Supp. at 437.
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variety of forms, including such actions as refusing to accommodate
promotional exams that conflict with service in the reserves and initi-
ating retaliatory investigations.”

C. DISABILITY DISCRIMINATION

Even though USERRA provides for certain accommodations to in-
dividuals disabled during military service, it is important to consider
the possible distinction between a claim of disability discrimination
(where an individual is disabled during military service and denied an
employment opportunity solely on account of the disability) and a claim
of discrimination on account of military service (where the disability is
merely incidental but perhaps necessitating certain accommodations).5°
For example, a returning service member who is denied reemployment
on account of the fact that he or she is no longer able to walk and
confined to a wheelchair, which would necessitate specific accommo-
dations in the workplace, would certainly have a claim of disability
discrimination under the ADA but perhaps not a USERRA claim. The
same service member who is told that he or she no longer has the
knowledge or skills to perform the job vacated would certainly have a
USERRA claim but perhaps not an ADA claim. The point here is that
both possibilities must be considered by counsel for the service member
and counsel for the employer.

7. Waiver and Collective Bargaining Defenses

Any waiver of rights under USERRA must be clear and knowing.5!
However, there is a serious question as to whether there can ever be a
waiver of future rights of reemployment.52 In the context of a resigna-
tion to enlist, for instance, it is doubtful that the employer could insist
upon a waiver of the service member’s future rights under USERRA.
These were the facts in Wrigglesworth v. Brumbaugh, where the em-
ployer, on the advice of counsel, had the employee sign a resignation
letter prior to entering military service.?? In that case, the court held
that a resignation, prepared by the employer, insisted upon by the em-
ployer, and silent as to any rights to reemployment, was invalid and
nonbinding. Moreover, the court further held that even a bona fide col-

79. Brandsasse, 72 F. Supp. 2d at 608.

80. See Ray v. Dep’t of Veteran Affairs, 84 M.S.P.R. 108 (M.S.P.B. 1999) (agency
discrimination based on military-connected disability was a claim of disability discrimi-
nation, not a claim covered under USERRA); McBride v. U.S. Postal Serv., 78 M.S.P.R.
411 (M.S.P.B. 1998) (same).

81. 38 U.S.C. § 4316(b)(2).

82. The proposed VETS regulations, supra note 4, at 20 C.F.R. pt. 1002.152, allow
for a knowing waiver of nonseniority rights and benefits. However, written waivers will
not, according to the regulations, waive entitlement to reemployment after service even
where they are entered into knowingly and voluntarily.

83. 121 F. Supp. 2d at 1127.
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lective bargaining agreement seniority system could not contravene the
purposes and remedies afforded by USERRA .34

ITI. State Law

Every state has some level of protection regarding leave of absence
for or reemployment of service members. (The District of Columbia does
not have a provision.) The range of protections varies significantly by
state. At one extreme, only public sector employees are protected; at
the other extreme, employers are required to grant leave of absence
status and reemployment rights and prohibit termination of reem-
ployed service members without cause for one year from the date of
reemployment. As a general rule, public sector service members have
greater protection than private sector service members. When consid-
ering a service member’s state reemployment rights, there are typically
three major considerations: (1) whether a service member was honor-
ably discharged; (2) whether the service member is still capable of em-
ployment; and (3) whether the application for reemployment was within
the required period of time from the date of military discharge. The
following chart summarizes the major state law provisions.

State Cite Description
Alabama Ala. Code § 31-12-2 Adopts USERRA as state law.
Alaska Alaska Stat. Requires leave of absence (LOA) status and
§ 26.05.075 reemployment at same pay, seniority, and
benefits.
Arizona Ariz. Rev. Stat. Requires LOA status and reemployment for
§ 26-168 both public and private employees; entitles
public employees to LOA status, with pay for
no greater than thirty days in any two consec-
utive years.
Arkansas Ark. Code Ann. Demands same reemployment rights, privi-
§ 12-62-413 leges, and benefits as if employee had fulfilled
federal duty.
California Cal. Mil. & Vet. Code Requires LOA status for public employees for

§395.01

Cal. Mil. & Vet. Code
§ 395.06

up to 180 days; entitles public employees to
LOA status with pay for first thirty days of
absence if the employee’s tenure exceeds one
year.

Requires LOA status and restoration to for-
mer position or position of like seniority,
status, and pay.

84. See also Woodman, 258 F.3d at 1372 (whether many years of service constituted
waiver); Lapine v. Town of Wellesley, 970 F. Supp. 55 (D. Mass. 1997); 156 L.R.R.M. (BNA)

2589 (same).
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State Cite Description
Colorado Colo. Rev. Stat. Prohibits discrimination against members of
§ 28-3-506 National Guard in matters including hiring
and retention during Service.
Colo. Rev. Stat. Entitles public employees to LOA status.
§ 28-3-601
Colo. Rev. Stat. Requires LOA status for, and reemployment
§ 28-3-610.5 of, private sector employees.
Connecticut Conn. Gen. Stat. Requires LOA status for public sector employ-
§ 27-33 ees, with pay for first thirty days of absence
during calendar year; entitles public employ-
ees to reemployments.
Conn. Gen. Stat. § 33a Requires LOA status for absence of private
sector employees for training only.
Delaware Del. Code Ann. tit. 14, Demands same reemployment rights, privi-
§ 905 leges, and protections as if employee had ful-
filled federal duty.
Florida Fla. Stat. Ann. Entitles public sector employees to LOA
§ 115.09 status, with pay for first thirty days of ab-
sence.
Fla. Stat. Ann. Requires retention of public and private em-
§ 250.481 ployees.
Georgia Ga. Code Ann. Entitles public employee to LOA status, with
§ 38-2-279 pay for first thirty or, under limited circum-
stances, sixty days of absence; entitles public
employee to LOA status for training sessions
not to exceed a total of six months over a four-
year period; protects public employee against
loss of position, privileges, or benefits.
Ga. Code Ann. Requires LOA status for private sector em-
§ 38-2-280 ployees; requires reemployment to same or
like position unless unreasonable or impossi-
ble; prohibits termination of reemployed per-
sons without cause for period of one year from
date of reemployment.
Hawaii Haw. Rev. Stat. Requires LOA status and restoration to for-
§ 121-43 mer position or position of like seniority,
status, pay, and benefits; forbids termination
of reemployed persons without cause for pe-
riod of one year from date of reemployment.
Idaho Idaho Code § 46-407  Demands reemployment to same or like posi-

tion if the employee’s absence was less than
one year; prohibits termination of reemployed
persons without cause for period of one year
from date of reemployment.
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State Cite Description
I1linois 20 I1I. Comp. Stat. Requires reemployment to same or like posi-
§ 1805/30.5 tion unless reemployment is impossible or
unreasonable, or would constitute undue
hardship on employer.
20 I1l. Comp. Stat. Requires LOA status; prohibits termination of
§ 1805/30.20 re employed persons without cause for period
of one year from date of reemployment.
Indiana Ind. Code Ann. Requires LOA status for public employees,
§ 10-16-7-5 with pay for first fifteen days of calendar year.
Ind. Code Ann. Requires LOA status for private employees for
§ 10-16-7-6 period of military service.
Ind. Code Ann. Requires LOA status, for up to fifteen days per
§ 10-17-4-4 calendar year, for public and private employ-
ees for attendance at training sessions.
Towa Towa Code Ann. Entitles public employees to LOA status, with
§ 29A.28 pay for first thirty days of absence; entitles
public employees to return to prior position.
Towa Code Ann. Requires LOA status for, and reemployment
§ 29A.43 of, private sector employees.
Kansas Kan. Stat. Ann. Requires LOA status and reemployment, un-
§ 48-517 less reemployment would be impossible or
unreasonable or would constitute undue hard-
ship on employer; prohibits termination of
reemployed persons without cause for period
of one year from date of reemployment.
Kentucky Ky. Rev. Stat. Ann. Requires LOA status and reemployment at
§ 38.238 same pay, status, seniority, and benefits.
Louisiana La. Rev. Stat. Ann. Requires LOA status and restoration to same
§ 29:38 or comparable position at no less than prior
compensation.
La. Rev. Stat. Ann. Provides exception to reemployment require-
§29:410 ment for certain circumstances in event that
service exceeds five years; provides exception
for reemployment requirement in case of im-
possibility, unreasonableness, or undue hard-
ship on employer.
Maine Me. Rev. Stat. Ann. Requires LOA status and reinstatement at
tit. 26, § 811 similar pay, seniority, benefits, and status.
Maryland Md. Code Ann. Pub. Adopts USERRA as state law.
Safety § 13-705
Massachusetts Mass. Gen. Laws Ann. Prohibits discrimination against members of

ch. 33, 8§ 13

Mass. Gen. Laws Ann.
ch. 33, § 59

state militia.

Establishes that public employees will not lose
pay or vacation time for service not exceeding
thirty-four days in fiscal year.
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State Cite Description
Mass. Gen. Laws Ann. Requires LOA status for public employees at-
ch. 33, § 59A tending training sessions.
Michigan Mich. Comp. Laws Requires reemployment at similar pay, bene-
Ann. § 32-273 fits, and seniority; provides exception to reem-
ployment requirement for limited circum-
stances in the event that employee’s service
exceeded five years.
Minnesota Minn. Stat. Ann. Establishes that public employees will not lose
§ 192.26 pay or other benefits for service not exceeding
fifteen days per calendar year.
Minn. Stat. Ann. Requires LOA status and reinstatement
§ 192.261 rights for both public and private sector em-
ployees.
Mississippi Miss. Code Ann. Requires LOA status and restoration to pre-
§ 33-1-19 vious or similar position.
Missouri Mo. Ann. Stat. Adopts federal reemployment requirements
§ 40.490 as state law.
Mo. Ann. Stat. Requires LOA status for public employees
§§ 41.942 & 105.270 with no loss of position, vacation, seniority, or
other benefits.
Montana Mont. Code Ann. Requires LOA status and reemployment with
§ 10-1-603 same pay, seniority, status, and other benefits.
Nebraska Neb. Rev. Stat. Ann.  Adopts certain provisions of USERRA as state
§ 55-161 law.
Nevada Nev. Rev. Stat. Ann. Prohibits termination of employees ordered to
§412.139 active duty.
Nev. Rev. Stat. Ann. Entitles any employee terminated in violation
§ 412.1395 of § 412.139 to immediate reinstatement.
Nev. Rev. Stat. Ann. Entitles public sector employees on active
§ 281.145 duty (including training) to paid absences and
no loss of vacation time for periods up to fif-
teen days per calendar year.
New N.H. Rev. Stat. Ann.  Adopts USERRA as state law.
Hampshire § 110-C:1
New Jersey N.J. Rev. Stat. Ann. Requires LOA status; entitles employees to re-
§ 38:23C-20 instatement to same or like position unless it
is impossible or unreasonable; prohibits ter-
mination of reemployed persons without cause
for one year from date of reemployment.
New Mexico N.M. Stat. Ann. Prohibits any adverse action against appli-
§ 20-4-6 cants or employees on the basis that that per-
son is a member of, or has applied for mem-
bership in, the National Guard.
N.M. Stat. Ann. Requires reinstatement to same or like posi-
§ 28-15-1 tion unless it is impossible or unreasonable.
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State

Cite

Description

New York

N.Y. Mil. Law § 317

Requires restoration to same or like position
unless impossible or unreasonable; requires
LOA status with no loss of seniority or bene-
fits; forbids termination of reemployed per-
sons without cause for period of one year from
date of reemployment.

North Carolina

N.C. Gen. Stat.
§ 127A-202.1

Prohibits the denial of employment, reemploy-
ment, retention, promotion, or any other ben-
efit on the basis that that person is a member
of, or has applied for membership in, the Na-
tional Guard.

North Dakota

N.D. Cent. Code
§ 37-01-25

N.D. Cent. Code
§ 37-01-25.1

Entitles public employees to LOA status, with
first twenty workday absences of each calen-
dar year without loss of pay.

Requires reinstatement of public sector em-
ployees to same or like positions; prohibits ter-
mination of reinstated employees without
cause for one year from date of reinstatement.

Ohio

Ohio Rev. Code Ann.
§ 5903.02

Ohio Rev. Code Ann.
§ 5923.05

Adopts USERRA as state law.

Entitles public sector employees to LOA, with
first absent month per calendar year without
loss of pay; entitles public employees absent
for longer than one month to monthly pay-
ment during absence equal to the difference
between the employee’s civilian and uni-
formed pay, or $500, whichever is less.

Oklahoma

Okla. Stat. Ann. tit.
44, § 208.1

Okla. Stat. Ann. tit.

44 § 209 & tit. 72, § 48

Okla. Stat. Ann. tit.
72,§48.1

Adopts USERRA as state law.

Requires LOA status for public sector employ-
ees, with pay for first twenty days of absence.

Requires LOA status for private sector em-
ployees.

Oregon

Or. Rev. Stat.
§ 408.270

Requires restoration of public employees to
same or like position; prohibits termination of
restored employees without cause for period of
one year from date of restoration.

Pennsylvania

Pa. Stat. Ann. tit. 51,
§ 7309

Requires restoration to same or like position
unless unreasonable or impossible; requires
continuation of health insurance and other
benefits for first thirty days of absence, after
which the National Guard member has the op-
tion to continue benefits at his or her own ex-
pense.
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State Cite Description
Rhode Island R.I. Gen. Laws Requires LOA status; requires restoration to
§ 30-11-3 same or like position; expressly entitles em-
ployees to rights and protections afforded by
USERRA.
South Carolina S.C. Code Ann. Requires LOA status for public employees,
§ 8-7-90 with pay for first fifteen days of service per
year.
S.C. Code Ann. Requires restoration to same or like position
§ 25-1-2320 unless unreasonable.
South Dakota  S.D. Codified Laws Adopts USERRA as state law.
§33-17-15.1
Tennessee Tenn. Code Ann. Entitles public sector employees to LOA, with
§ 8-33-109 pay for up to fifteen days’ absence and, under
certain circumstances, beyond fifteen days.
Tenn. Code Ann. Prohibits an employer from refusing to hire a
§ 58-1-604 person on the grounds that he or she is a mem-
ber of the National Guard; prohibits termi-
nation of an employee due to his or her ab-
sence from work due to military service.
Texas Tex. Gov’t Code Ann.  Forbids termination of employee due to ab-
§ 431.006 sence for military service; requires reemploy-
ment unless impossible or unreasonable.
Tex. Gov't Code Ann.  Entitles public sector employees to reemploy-
§ 613.002 ment in same or similar position.
Utah Utah Code Ann. Grants LOA status for period of up to five
§ 39-1-36 years.
Utah Code Ann. Requires LOA status for public employees; re-
§ 39-3-1 quires restoration of public employees to same
or equivalent position; prohibits termination
of restored employees without cause for period
of one year from date of restoration.
Vermont Vt. Stat. Ann. tit. 21, Requires LOA status and reinstatement to
§ 491 same position; forbids denial of employment,
or reemployment, on grounds that applicant/
employee is a member of, or has applied to be
a member of, the National Guard.
Vt. Stat. Ann. tit. 21, Entitles employee to reemployment rights as
§ 492 specified by certain provisions of USERRA.
Virginia Va. Code Ann. Requires reinstatement to same or like posi-
§ 44-93.3 tion unless unreasonable.
Washington Wash. Rev. Code Ann. Expresses legislature’s intent to provide pro-

§ 73.16.005

Wash. Rev. Code Ann.

§73.16.033

tections for state military service similar to
USERRA’s protections for federal service.

Requires reemployment to same or like posi-
tion unless changed circumstances make it
impossible or unreasonable or it would consti-
tute undue hardship on the employer.




Reemployment Rights for Noncareer Uniformed Service Members 175

State Cite Description
West Virginia W. Va. Code Ann. Requires LOA status for public employees
§ 15-1F-1 with pay for first thirty days’ absence per cal-

endar year and, under certain circumstances,
up to sixty days.

W. Va. Code Ann. Entitles public and private sector employees
§ 15-1F-8 to same reemployment rights granted to U.S.
reserve members pursuant to federal law.
Wisconsin Wis. Stat. Ann. Requires restoration to same or like position
§ 45.50 unless impossible or unreasonable; requires

LOA status and continuation of all benefits ex-
cept pay; forbids termination of restored em-
ployees without cause for period of one year
from date of restoration.

Wyoming Wyo. Stat. Ann. Requires LOA status, with pay, for public em-
§ 19-11-108 ployees attending training sessions for up to

fifteen days per calendar year; requires LOA

status, without pay, for public employees for

training or service exceeding fifteen days, as

long as the employee’s tenure prior to service

exceeded one year; entitles public employee to

reinstatement to same or like position; prohib-

its termination of reinstated public employee

without cause for period of one year from date

of reinstatement.
Wyo. Stat. Ann. Forbids discrimination against service mem-
§ 19-11-04 bers regarding employment or reemployment.
Wyo. Stat. Ann. Entitles private sector employees to reemploy-
§ 19-11-111 ment unless impossible or unreasonable or if

it would constitute undue hardship on em-
ployer; prohibits termination of reemployed
persons without cause for period of one year
from date of reemployment.

IV. Conclusion

Given the increasing number of deployed service members and
President Bush’s expressed intention of implementing a force-rotation
plan, issues of reemployment rights are inevitable. No matter what
their political views on the current conflict, the attorneys who represent
service members have a duty to help them regain the benefits they
stand to lose when employers attempt to shut down the escalator of
advancement, deny reemployment, or withhold accrued benefits. Like-
wise, management-side counsel must be ready to advise their clients
as to the requirements of both federal and state law.

It is of vital importance for legal counsel representing the interests
of employees, as well as counsel representing employers, to understand
that USERRA can be the more formidable statute insofar as the rights
of service members are concerned. For instance, USERRA allows for
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liability where reserve status is merely a “motivating factor” for an
adverse employment action. It also provides expansive rights against
retaliation, a liberal definition of benefits, the opportunity for liqui-
dated damages, a right to attorney’s fees and costs, and access to a jury
trial. Even so, USERRA offers important defenses, which, among other
things, should protect employers from hardship and allow for alterna-
tives when reemployment to the exact position vacated is not possible.
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by then Secretary of Labor Willard Wirtz.2° The conclusions of the Wirtz
Report, which were largely incorporated into the ADEA’s statements
of purpose and findings,?® indicated that significant inducements ex-
isted for employers to prefer younger over older workers.3” The report
contained no indications that older employees were benefiting at the
expense of their junior counterparts.?® Testimony at the ADEA’s con-
gressional hearings substantially paralleled the Wirtz Report.?® Fi-
nally, Justice Souter noted that, as the ADEA limits the protected class
to persons aged forty and above,*® had Congress been concerned with
discrimination against younger workers “it would not likely have ig-
nored everyone under forty.”*!

The Court specifically rejected three theories advanced by Cline in
support of his position. First, Cline posited a uniform reading of “age”
as it appears in the ADEA, and argued that since the meaning of “age”
is not restricted to “old age” throughout the Act, section 623(a)(1)’s pro-
hibition against discrimination based on age must apply to younger as
well as older workers.*? In response, the Court held that the presump-
tion that identical words have the same meaning throughout an act is
malleable, particularly where, as in the ADEA, there is great variation
in the context in which the words are used.*?

Second, the Court rejected Respondent’s reliance on a statement
by Senator Yarborough, a sponsor of the ADEA, suggesting that the
Act’s provisions applied equally to younger workers.** The Court held
that a single outlying statement from the bill’s sponsor does not coun-
terbalance overwhelming evidence that the ADEA was intended to pro-
tect only older workers.*5

Finally, Cline argued that the EEOC’s adoption of 29 C.F.R. section
1625.2(a) supports a broad reading of the ADEA’s application.*® Cline

35. Id. at 1240—41 (Congress charged Secretary Wirtz with studying age discrimi-
nation in the workplace).

36. Id. at 1242.

37. Id. at 1241-42 (finding that, for example, employing older workers leads to in-
creased pension costs).

38. Id. at 1241.

39. Seeid. at 1241-42.

40. Cline, 124 S. Ct. at 1243; 29 U.S.C. § 623 (2000).

41. Cline, 124 S. Ct. at 1243.

42. Id. at 1245-46.

43. Id. (holding that the presumption that identical words have the same meaning
“is not rigid and readily yields whenever there is such variation in the connection in
which the words are used as reasonably to warrant the conclusion that they were em-
ployed in different parts of the act with different intent”) (quoting Atlantic Cleaners &
Dyers, Inc. v. United States, 286 U.S. 427, 433 (1932)).

44. Cline, 124 S. Ct. at 1247-48.

45. Id. The Court also noted that the lower courts have consistently read the ADEA
not to apply to younger workers and Congress has taken no action to amend the Act in
light of these decisions. Id.

46. Id. at 1248-49; see supra note 31 (quoting 29 C.F.R. § 1625.2(a) (2003)).
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contended that 29 C.F.R. section 1625.2(a) deserved deference under
the Chevron doctrine.*” Rejecting this argument, Justice Souter held
that devices of judicial construction left no doubt as to the meaning
Congress attached to “age” in the ADEA, and thus Chevron deference
was not applicable.*®

A dissenting opinion authored by Justice Thomas and joined by
Justice Kennedy would find that the plain language of the ADEA pro-
hibits discrimination because of an individual’s age, regardless of
whether that individual is perceived as “too old or too young.”*® Justice
Scalia filed a separate dissent in which he argued that the Court should
defer to the EEOC’s regulatory interpretation.®®

3. Significance

The Cline decision is important in two principal respects. First, the
Cline outcome results in a twofold standing requirement for ADEA
plaintiffs. As the statute mandates, only employees aged forty and over
may assert a claim of age discrimination.?! In addition, the Cline de-
cision adds a second requirement. An ADEA claim is actionable only if
it challenges an employment action that disadvantages older employ-
ees as compared to younger employees.5?

The ADEA, in this respect, stands in marked contrast to Title VII,
which does not impose any class membership standing requirement.
That statute, instead, protects members of all races, as well as both
women and men.?? Title VII bans discrimination because of an individ-
ual’s race or gender but does not require that a person be of any par-
ticular race or gender in order to be protected.?*

The upshot is that while reverse discrimination claims are action-
able under Title VII, they are not under the ADEA. The ADEA is simi-
lar to the ADA in this vein. Since only qualified individuals with a
disability have standing under the ADA, reverse discrimination suits
similarly are not possible under that statute.?®

Why this dichotomy? Although not expressly stated by Congress
or the Supreme Court, this distinction may reflect the fact that while

47. See Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984).

48. Cline, 124 S. Ct. at 1248.

49. Id. at 1256 (Thomas, J., dissenting).

50. Id. at 1249 (Scalia, J., dissenting).

51. 29 U.S.C. § 631(a).

52. See supra note 34 and accompanying text.

53. See Robert L. Burgdorf Jr., “Substantially Limited” Protection from Disability
Discrimination: The Special Treatment Model and Misconstructions of the Definition of
Disability, 42 ViLL. L. REV. 409, 423—-24 (1997).

54. See 42 U.S.C. § 2000e-2(a).

55. 42 U.S.C. § 12112(a) (barring discrimination against “a qualified individual with
a disability”); see also Stephen F. Befort & Holly Lindquist Thomas, The ADA in Turmoil:
Judicial Dissonance, the Supreme Court’s Response, and the Future of Disability Discrim-
ination Law, 78 OR. L. REV. 68-71 (1999) (contrasting the ADA’s antidiscrimination
formula with that of Title VII).
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race and gender seldom bear any direct relevance to job performance,
age and disability status frequently impact an individual’s ability to
perform the job.5¢ As such, it is arguably more defensible to restrict the
range of claims available under the ADEA and ADA than it is under
Title VII.

The second important facet of Cline concerns the decision’s poten-
tial impact on early retirement programs. The typical early retirement
program offers additional benefits to workers over a certain age, such
as age fifty-five or sixty, in exchange for an agreement to quit employ-
ment and to waive any claim of discrimination concerning the agree-
ment’s operation. Courts generally have found these programs lawful
if the incentive is in the nature of a carrot rather than a stick.?”

The Sixth Circuit’s reading of the ADEA in Cline, in practical ef-
fect, would have signaled the death knell for such programs.®® Under
the Sixth Circuit’s strict textual interpretation, an employer only could
offer a lawful early retirement incentive if the offer extended to all
employees aged forty and over. Any coverage less expansive would con-
stitute a per se violation of the act. But few employers would be eager
to encourage such relatively young, yet relatively experienced workers
to leave their workforce. A forty year-old employee is in the prime of
that portion of the employment life cycle during which employers enjoy
the greatest margin of benefits over costs.?® Further, the costs of a
program offering retirement bonuses to all employees forty and older
would be very expensive.

The elimination of early retirement programs would have been a
blockbuster result. It also would have been bad policy. Early retire-
ment programs structured through voluntary incentives provide a de-
sirable safety valve for employers needing to reduce workforce size in
response to an economic downturn. These programs also, to quote
Judge Richard Posner, are a “valued perquisite of age” for older em-
ployees desiring to shrink the amount of calendar time before they
can afford to retire.®° It is likely that the preservation of such pro-
grams was a motivating, although unexpressed, factor in the Cline
majority’s purposive interpretation.

56. See, e.g., Pamela S. Krop, Age Discrimination and the Disparate Impact Doctrine,
34 StaN. L. REV. 837, 850 (1982) (stating “unlike race, there is an inherent correlation
between age and ability”); Matthew Diller, Judicial Backlash, the ADA, and the Civil
Rights Model, 21 BERKELEY J. EMP. & LaB. L. 19, 40 (2000) (stating “unlike race, dis-
ability is frequently a legitimate consideration in employment decisions”).

57. See, e.g., Henn, 819 F.2d at 826—29.

58. See Karlen, 837 F.2d at 318 (7th Cir. 1988) (discussing that “early retirement
programs would effectively be outlawed” if an employer could comply with the ADEA
only by offering a retirement plan to all employees aged forty and older).

59. See generally Stewart J. Schwab, Life-Cycle Justice: Accommodating Just Cause
and Employment at Will, 92 MicH. L. REv. 8 (1993).

60. Karlen, 837 F.2d at 317.
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B. Title VII

1. Holding

In Pennsylvania State Police v. Suders,®! the Supreme Court held
that the affirmative defense described in Faragher v. Boca Raton®? and
Burlington Industries, Inc. v. Ellerth5® is available to employers facing
sexual harassment allegations where the plaintiff alleges a construc-
tive discharge and no adverse official action precipitated the plaintiff’s
resignation.®*

2. Context

Nancy Drew Suders brought suit against the Pennsylvania State
Police (PSP) alleging that pervasive sexual harassment by her super-
visors forced her to quit her job as a police communications operator.®®
When Suders contacted her employer’s equal employment opportunity
officer complaining of sexual harassment, the officer told Suders to file
a complaint but did not provide the necessary form or tell Suders how
to obtain one.®® Two days later, Suders resigned after being arrested
for allegedly stealing her own computer-skills exam papers, tests she
took as a necessary step for advancement.5”

Suders brought suit under Title VII claiming that her supervisors
created a hostile work environment that resulted in her constructive
discharge.%® A hostile environment claim requires proof of “harassing
behavior sufficiently severe or pervasive to alter the conditions of the
victim’s employment and create an abusive working environment.”
As determined in Ellerth and Faragher, employers generally can affir-
matively defend against allegations of harassment by showing that: (1)
sufficient internal mechanisms for reporting and correcting the ha-
rassment existed and (2) the plaintiff unreasonably neglected to pursue
resolution of the alleged harassment through such internal mecha-
nisms.”® Employers are barred from raising this affirmative defense,
however, if the harassment is the result of supervisor conduct “culmi-
natling] in a tangible employment action, such as discharge, demotion,
or undesirable reassignment.””!

61. Pennsylvania State Police v. Suders, 124 S. Ct. 2342 (2004).

62. See Faragher v. Boca Raton, 525 U.S. 775 (1998).

63. See Burlingon Indus., Inc. v. Ellerth, 524 U.S. 742, 765 (1998) (holding that an
employer is subject to vicarious liability for supervisor harassment “culminat[ing] in a
tangible employment action, such as discharge, demotion, or undesirable reassignment”).

64. Suders, 124 S. Ct. at 2347.

65. Id. at 2346-48 (describing harassment alleged by Suders).

66. Id. at 2348.

67. Id. Suders removed the papers after concluding that her supervisors falsely re-
ported that she had failed the exams, when, in fact, the exams were never forwarded for
grading. Id.

68. Id. at 2348.

69. Meritor Savings Bank, FSB, v. Vinson, 477 U.S. 57, 67 (1986).

70. See Ellerth, 524 U.S. at 742 (1998); Faragher, 524U.8S. at 775.

71. Ellerth, 524 U.S. at 765; Faragher, 524 U.S. at 808.
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ously applying disparate impact analysis.'*® Specifically, the court of
appeals improperly focused on the extent by which the policy screens
out applicants with a history of addiction and the failure of the em-
ployer to raise a business necessity defense.!'® Each of these “factors
pertains to disparate impact, not disparate treatment, claims.”*?°

The Court held that Hughes’ proffer of its neutral no-rehire policy
satisfied its obligation under the McDonnell Douglas framework to pro-
vide a legitimate, nondiscriminatory reason for not rehiring Hernan-
dez.'?! The only remaining issue, accordingly, was whether Hernandez
could show that Hughes made its hiring decision on the basis of Her-
nandez’s status as disabled as opposed to its no-rehire policy.'?> Rather
than deciding this issue, the Ninth Circuit improperly concluded that
the otherwise neutral policy was illegal as a matter of law.'?? The Court
remanded the case to the Ninth Circuit for a proper determination of
the case under the third step of the McDonnell Douglas framework.'%*

3. Significance

The Hernandez decision is unsatisfactory in a number of respects.
First, the decision tells us what we already knew; namely, that the
analysis of disparate treatment and disparate impact claims entails
distinct proof structures that are not interchangeable. The Supreme
Court had made a similar pronouncement in UAW v. Johnson Controls,
Inc.'? In that case, the Court reversed a Seventh Circuit decision that
had applied the business necessity defense to a claim of facial discrim-
ination and ruled that the proper defense to a disparate treatment
claim is the narrower bona fide occupational qualification (BFOQ) stan-
dard.'?®¢ While the Ninth Circuit’s failure to heed that lesson in Her-
nandez certainly warranted a reminder, the Court’s message is far
short of a blockbuster result.

The Hernandez decision also is unsatisfactory in that it does not
provide much in the way of guidance with respect to the substantive
issues surrounding the validity of no-rehire policies as applied to re-
covered addicts. While the Court suggests that an employer with a
blanket no-rehire rule that does not inquire or look at the particular
reason for an earlier separation in service is not liable for disparate

118. Id. at 520.

119. Id.

120. Id.

121. Id.

122. Id.

123. Id.

124. Id. at 521.

125. UAW v. Johnson Controls, Inc., 499 U.S. 187 (1991).
126. Id. at 197-200.
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treatment discrimination,'?” it does not address the legality of an em-

ployer policy that, either on its fact or as applied, disqualifies applicants
seeking rehire who, in the past, have tested positive for illegal drug use
in a workplace drug test.'?® Does such a policy constitute illegal status
discrimination on the basis of the applicant’s record of addiction, or does
it constitute lawful action based upon the applicant’s past history of
misconduct? And does the length of time during which the applicant
has been free of drug use have an impact on this determination? The
answers to these questions are not clear.

The status of a no-rehire policy under a disparate impact analysis
also is unclear. If Hernandez had filed a timely disparate impact claim,
the initial issue he would have faced would have been whether the no-
rehire rule disproportionately disqualifies individuals with a record of
addiction.'?® A plaintiff may well be able to establish this threshold
showing in a workplace having an ongoing regimen of drug testing.'3°
If the disproportionate impact hurdle is cleared, the question then be-
comes whether the employer has a business necessity reason for the
no-rehire policy.!3! This may be a difficult showing for an employer in
many industries to make, particularly with respect to disabled appli-

127. Hernandez, 124 S. Ct. at 520 n.7 (stating that if the employer’s human resource
screener “were truly unaware that [Hernandez’s] disability existed, it would be impos-
sible for her hiring decision to have been based, even in part, on respondent’s disability”).

128. This issue is similar to that remanded by the Supreme Court in Hernandez to
the Ninth Circuit, see 124 S. Ct. at 520 (stating that “the only relevant question before
the Court of Appeals, after petitioner presented a neutral explanation for its decision not
to rehire respondent, was whether there was sufficient evidence from which a jury could
conclude that petitioner did not make its employment decision based on respondent’s
status as disabled despite petitioner’s proffered explanation”). On remand, the Ninth
Circuit concluded “that there is a genuine issue of material fact as to whether Raytheon
failed to re-hire Hernandez because of his ‘status as an alcoholic,” rather than in reliance
on a uniform no re-hire policy.” Hernandez v. Hughes Missile Sys. Co., 362 F.3d 564, 568
(9th Cir. 2004). The Ninth Circuit, accordingly, remanded the case to the district court
for trial. Id. at 570.

129. 42 U.S.C. § 12112(b)(6) (generally prohibiting the use of “qualification stan-
dards, employment tests or other selection criteria that screen out or tend to screen out
an individual with a disability or a class of individuals with disabilities”); see also 42
U.S.C. § 2000e-2(k)(1)(A)i). Although only applicable by its terms to Title VII claims,
most courts considering the issue have applied the amendatory provisions of the Civil
Rights Act of 1991 to ADA cases. See PETER BLANCK ET AL., DISABILITY CIVIL RIGHTS
LAw AND PoLIcY § 8.4 (2004).

130. See 29 C.F.R. § 1607.4D (According to EEOC guidelines, “A selection rate for
any [protected characteristic] which is less than four-fifths (4/5) of the rate for the group
with the highest rate will generally be regarded as evidence of adverse impact, while a
greater than four-fifths rate will generally not be regarded by Federal enforcement agen-
cies as evidence of adverse impact”).

131. 42 U.S.C. § 12113(a) (authorizing the use of “qualification standards, tests or
selection criteria [that have been shown to be] job related and consistent with business
necessity”). See also 42 U.S.C. § 2000e-2(k)(1)(A)(i) (providing in Title VII, as amended
by the Civil Rights Act of 1991, that once the plaintiff shows that a specific practice causes
a disparate impact, the employer must “demonstrate that the challenged practice is job-
related for the position in question and consistent with business necessity”).
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cants who currently are not using illegal drugs and are qualified to
perform the job.

Finally, Hernandez does not provide any explicit guidance with re-
spect to the proper interpretation of the Court’s controversial 2003 de-
cision in Desert Palace, Inc. v. Costa.'®? In that Title VII case, the Court
held that direct evidence of discrimination need not be presented in
order to support a mixed-motive jury instruction.'® Previously, many
courts had used the “same decision test” of Price Waterhouse v. Hop-
kins'3* in cases presenting direct evidence of discrimination, while us-
ing the three-prong McDonnell Douglas analysis when only circum-
stantial evidence of discrimination was available.!3® Although some
courts have not found tension between Desert Palace and the Mc-
Donnell Douglas burden-shifting scheme,®® other courts have inter-
preted Desert Palace so as to find that the “same decision test” has
superseded the McDonnell Douglas formula for all disparate treatment
cases.'37 Still another group of decisions has staked out an intermediate
position by concluding that Desert Palace modifies McDonnell Douglas
only at the third step by asking whether the plaintiff can meet his or
her ultimate burden to prove discrimination.'®® Under either of these
latter two approaches, a trial court is likely to grant an employer’s
motion for summary judgment only if the employee fails to raise a gen-
uine issue of material fact concerning whether or not a protected char-
acteristic was a motivating factor in the employment decision.'®® The
Hernandez decision, by finding that the Ninth Circuit erred in not ad-
hering to the traditional McDonnell Douglas formula, seems to provide
implicit evidence that Desert Palace has not eradicated McDonnell
Douglas, but the lack of any direct reference to the current controversy
will keep this issue in limbo.

D. 42 U.S.C. Section 1981

1. Holding

In Jones v. R.R. Donnelley & Sons Co.,'*° the Supreme Court held
that 28 U.S.C. section 1658’s four-year statute of limitations applies to

132. Desert Palace, Inc. v. Costa, 539 U.S. 90, 123 S. Ct. 2148 (2003).

133. Id. at 101-02.

134. Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).

135. See, e.g., Mohr v. Dustrol, Inc., 306 F.3d 636, 639—40 (8th Cir. 2002); Mooney v.
Aramco Serv. Co., 54 F.3d 1207, 1216—-17 (5th Cir. 1995).

136. See Roberson v. Alltel Info. Serv., 373 F.3d 647, 647 n.3 (5th Cir. 2004) (listing
cases).

137. See, e.g., Dare v. Wal-Mart Stores, Inc., 267 F. Supp. 2d 987, 992—-93 (D. Minn.
2003).

138. See, e.g., Rachid v. Jack In The Box, Inc., 376 F.3d 305, 312 (5th Cir. 2004);
Dunbar v. Pepsi-Cola Gen. Bottlers of Iowa, Inc., 285 F. Supp. 2d 1180, 1197-98 (N.D.
Towa 2003).

139. See Rachid, 376 F.3d at 312.

140. Jones v. R.R. Donnelley & Sons Co., 124 S. Ct. 1836 (2004).
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federal causes of action made possible by post-1990 statutory enact-
ments, including a 1991 amendment to 42 U.S.C. section 1981.14!

2. Context

Jones was the named plaintiff in a class action brought against
R.R. Donnelley by several African Americans formerly employed at the
company’s Chicago manufacturing division.'*? Plaintiffs alleged viola-
tions of their rights under 42 U.S.C. section 1981 as amended by the
Civil Rights Act of 1991.1*3 Their claims included allegations of a ra-
cially hostile work environment, inferior employee status, and wrongful
termination.** The action was filed more than two years, but less than
four years, after the alleged occurrences.!*

Prior to being amended in 1991, the Court had ruled that section
1981 did not include causes of action relating to employment actions
occurring after the formation of an employment contract.'*® Thus,
plaintiff’s claims alleging post-hire discrimination were not actionable
under the original version of section 1981.147 The Civil Rights Act of
1991, however, amended section 1981 to include causes of action relat-
ing to the “termination of contracts and the enjoyment of all benefits,
privileges, terms, and conditions of the contractual relationship.”'*®

R.R. Donnelley moved for summary judgment, positing that plain-
tiff’s claims were barred by Illinois’s two-year statute of limitations.4®
Section 1981 does not contain an express statute of limitations.!%° Prior
to 1990, courts borrowed the appropriate state statute of limitations
for claims arising under federal statutes having no explicit limitation
period.'®! In 1990, however, Congress enacted 28 U.S.C. section 1658 —
known as the “catch-all” statute of limitations—providing a four-year
statute of limitations for “a civil action arising under an Act of Congress
enacted after [December 1, 1990].”1°2 R.R. Donnelley argued that sec-
tion 1658’s four-year statute of limitations applied only to new causes
of action arising independently of previously enacted statutes.'®® Thus,
the key issue in the case was whether or not plaintiff’s cause of action

141. Id. at 1837.

142. Id. at 1839.

143. Id.

144. Id.

145. See id. at 1839.

146. See Patterson v. McLean Credit Union, 491 U.S. 164 (1989) (holding that the
statutory right to make and enforce contracts did not protect against harassing conduct
that occurred after the formation of the contract).

147. See Jones, 124 S. Ct. at 1840.

148. 42 U.S.C. § 1981(b) (2000).

149. Jones, 124 S. Ct. at 1839.

150. See id. at 1839—-40.

151. Id. at 1839.

152. 28 U.S.C. § 1658 (2000).

153. Jones, 124 S. Ct. at 1839.
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“ar[ose] under the 1991 Act or under § 1981 as originally enacted” in
1866.154

The district court applied the four-year statute of limitations to
plaintiff’s claims, but the Seventh Circuit Court of Appeals reversed,
holding that the 1991 amendments to section 1981 simply redefined
terms in the original statute without altering the text that “provides
the basic right of recovery for an individual whose constitutional rights
have been violated.”'® Under this view, petitioners’ claims were time
barred.%¢

The Supreme Court reversed.'®” Writing for the Court, Justice Ste-
vens acknowledged that ambiguity attached to section 1658’s applica-
tion to actions “arising under” an act of Congress.'®® To resolve this
ambiguity, the Court reviewed the context in which section 1658 was
enacted.'®® Prior to section 1658, the lack of a uniform statute of limi-
tations applicable to federal causes of action generated considerable
litigation.'® Applying state statutes of limitations raised a number of
difficult issues including conflict of law disputes, questions regarding
tolling, and disputes over which of the forum state’s statutes was con-
trolling.'®! Congress, accordingly, enacted section 1658 in response to
these and other problems generated by the practice of borrowing state
statutes of limitations.'62

The Court found that restricting section 1658’s applicability to
post-1990 statutes establishing causes of action independent of preex-
isting law, as the Seventh Circuit had ruled, would subvert the intent
of Congress.'®® The Court noted that: (1) nothing in the text or history
of section 1658 supports the court of appeals’ limited reading of section
1658’s applicability and (2) “Congress routinely creates new rights of
action by amending existing statutes.”*®* Thus, the Court concluded
that a cause of action “aris[es] under an Act of Congress enacted after
December 1, 1990—and therefore is governed by § 1658’s 4 year statute
of limitations—if the plaintiff’s claim against the defendant was made
possible by a post-1990 enactment.”'®> Here, petitioners’ claims under
section 1981 were made possible only because of the 1991 amendments
to section 1981.1%6 Therefore, the petitioners’ claims “a[rose] under an

154. Id. at 1840.

155. Jones v. R.R. Donnelley & Sons Co., 305 F.3d 717, 727 (7th Cir. 2002).
156. See id.

157. Jones, 124 S. Ct. at 1846.
158. Id. at 1841.

159. Seeid. at 1841-46.

160. Id. at 1842-43.

161. Id. at 1843—-44.

162. See id.

163. See id. at 1845.

164. Id.

165. Id.

166. Id. at 1845-46.
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Act of Congress enacted after [December 1, 1990],” and section 1658’s
four-year statute of limitations applies.'®”

3. Significance

The Jones decision underscores the Court’s preference for utilizing
a uniform statute of limitations for claims arising under federal stat-
utes lacking an express limitations period. While section 1658, the stat-
ute providing for the uniform four-year statute of limitations, only ap-
plies to claims “arising under” federal laws enacted after December 1,
1990,1%8 the Court’s determination that this rule encompasses claims
sanctioned by amendments to statutes predating 1990 suggests that
the Court is likely to invoke the four-year rule whenever such is ar-
guably defensible.

The Court’s preference for such an outcome is understandable. The
alternative practice of borrowing the most analogous state statute of
limitations is unpredictable and “has spawned a vast amount of liti-
gation.”'%? In addition to the difficulty of identifying the closest state
analogue statute, the practice of borrowing raises many attendant un-
certainties such as the need to determine conflicts of law and tolling
issues.'”™ The uniform federal solution, in contrast, is clear and un-
ambiguous. In a nutshell, the Court’s preference for the four-year fed-
eral solution is a good policy choice.

E. Employee Retirement Income Security Act (ERISA)

1. Aetna Health, Inc. v. Davila, 124 S. Ct. 2488 (2004)

A. HoLDING

In Aetna Health, Inc. v. Davila,'™* the Supreme Court held that
state law claims challenging medical coverage decisions under an ER-
ISA health plan were preempted by ERISA and thus removable to fed-
eral court.

B. CONTEXT

Juan Davila and Ruby Calad (respondents) received health cov-
erage from ERISA-regulated employee benefit plans, with Davila a par-
ticipant in a plan administered by Aetna Health, Inc., and Calad a
beneficiary in a plan administered by CIGNA Healthcare of Texas, Inc.
(petitioners).!™ Davila and Calad sued separately in Texas state court
claiming they sustained injuries proximately caused by their providers’
failure to “exercise ordinary care when making health care treatment
decisions” in violation of the Texas Health Care Liability Act (THCLA)

167. Id.

168. 28 U.S.C. § 1658 (2000).

169. Jones, 124 S. Ct. at 1842.

170. Id. at 1842—-44.

171. Aetna Health, Inc. v. Davila, 124 S. Ct. 2488 (2004).
172. Id. at 2493.
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section 88.002(a) and seeking to recover damages.'” Davila alleged
that he sustained severe internal injuries as a result of Aetna’s refusal
to authorize payment for the medication Vioxx, prescribed by his doctor
to ameliorate arthritis pain.!™ Calad alleged she suffered complica-
tions following surgery as a result of CIGNA’s denial of the extended
hospital stay recommended by her treating physician.!”

Arguing that Davila’s and Calad’s claims were entirely preempted
by ERISA section 502(a), petitioners sought to remove the cases to fed-
eral district court.!”® The district court agreed and, when respondents
declined to amend their complaints to bring specific ERISA claims, dis-
missed both cases with prejudice.!”” The Court of Appeals for the Fifth
Circuit consolidated the cases and reversed, holding that respondents’
claims did not fall within the scope of section 502(a).}”® According to the
court of appeals, state causes of action are fully preempted only when
they rather precisely duplicate those authorized by section 502(a).}™
The circuit court, relying on Pegram v. Herdrich,'®° found respondents’
claims did not fall within section 502(a)(2), permitting suit against a
plan fiduciary for breach of fiduciary duty,'®! because the state law
claims asserted mixed issues of plan eligibility and appropriate health
care treatment decisions.'® The court found section 502(a)(1)(B), pro-
viding a cause of action for breach of contract where benefits are
wrongly denied, equally inapplicable in that respondents’ state law
claims were grounded in tort.'®3

The Supreme Court unanimously reversed. Writing for the Court,
Justice Thomas referred to ERISA’s expansive preemption provisions,'8*
enacted in accordance with ERISA’s purpose of “provid[ing] a uniform
regulatory regime over employee benefit plans.”'85 To achieve this de-
sired uniformity, ERISA’s preemption provisions are “intended to en-
sure that employee benefit plan regulation [is] ‘exclusively a federal

173. Id.

174. Id.

175. Id. A nurse employed by CIGNA determined that Calad did not meet her health
plan’s requirements for an extended hospital stay. Id.

176. Id.

177. Id.

178. Roark v. Humana, Inc., 307 F.3d 298 (5th Cir. 2002).

179. Id. at 310-11.

180. Pegram v. Herdrich, 530 U.S. 211 (2000).

181. Employee Retirement Income Security Act of 1974 § 502(a)(2), 29 U.S.C.
§ 1132(a) (2000).

182. Roark, 307 F.3d at 307—08. The Fifth Circuit relied on the Supreme Court’s
decision in Pegram, 530 U.S. at 211, where the Court ruled that claims based on mixed
issues of eligibility and treatment were not fiduciary in nature and hence were not en-
forceable under § 502(a)(2).

183. Roark, 307 F.3d at 309.

184. 29 U.S.C. § 1144 (2000).

185. Davila, 124 S. Ct. at 2495.
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concern.’”*® Section 502(a) carries a particularly strong preemptive
force in that it “converts state causes of action into federal ones for
purposes of determining the propriety of removal.”'®” Consequently,
“causes of action within the scope of the civil enforcement provisions of
§ 502(a) [are completely preempted and] removable to federal court.”*®8

The Court found that petitioners’ claims fit within § 502(a)(1)(B),
which allows participants or beneficiaries to bring suit to obtain plan
benefits wrongfully denied.'®® Here, respondents’ claims were based on
the denial of medical services only available to them through the terms
of an ERISA-regulated benefit plan.'® As a result, respondents could
have employed section 502(a)(1)(B) to seek an injunction to obtain
treatment or to recoup the out-of-pocket costs paid for wrongfully de-
nied services.'! According to Justice Thomas, “if an individual, at some
point in time, could have brought his claim under ERISA § 502(a)(1)(B),
and where there is no other independent legal duty that is implicated
by a defendant’s actions, then the individual’s cause of action is com-
pletely preempted by ERISA § 502(a)(1)(B).”192

The Court rejected respondents’ contention that the “duty of ordi-
nary care” prescribed by the THCLA constituted an independent legal
duty.!?3 Section 88.002(d) of the THCLA states that health insurance
carriers possess no obligation to provide treatment not covered by the
plan itself.!% Aetna and CIGNA denied the contested treatments on
the grounds that the respondents’ plans did not provide for such treat-
ments under the circumstances.?> Section 502(a)(1)(B) entitled respon-
dents to contest this characterization of the plan’s benefit provisions.
Accordingly, the THCLA created no independent legal duty and was
thus entirely preempted by ERISA. %6

Finally, the Court rejected the Fifth Circuit’s view that HMOs are
not considered fiduciaries subject to ERISA when making mixed eligi-

186. Id. (quoting Alessi v. Raybestos-Manhattan, Inc., 451 U.S. 504, 523 (1981)).

187. Id. at 2496.

188. Id. (quoting Metro. Life Ins. Co. v. Taylor, 481 U.S. 58, 66 (1987)).

189. Davila, 124 S. Ct. at 2496.

190. Id. at 2497.

191. Id. at 2496.

192. Id.

193. Id. at 2497-98.

194. Id. at 2498.

195. Id.

196. Id. In reaching a contrary conclusion, the Fifth Circuit relied heavily on an
erroneous interpretation of Rush Prudential, believing the case to hold that state law
causes of action were not preempted unless they were identical to causes of action within
ERISA. Id. at 2499-50 (citing Rush Prudential HMO v. Moran, 536 U.S. 355 (2002)).
Rejecting this interpretation, Justice Thomas observed that “[nJowhere in Rush Pruden-
tial did we suggest that the pre-emptive force of ERISA § 502(a) is limited to the situation
in which a state cause of action precisely duplicates a cause of action under ERISA
§ 502(a).” Id.
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bility decisions.!®” The Fifth Circuit relied heavily on the Court’s de-
cision in Pegram in reaching this conclusion, but the Court found Pe-
gram to be readily distinguishable. The Court, in that case, found that
ERISA does not provide a cause of action for breach of fiduciary duty
where a physician employed by a health plan and acting as a treating
physician was negligent in making a mixed eligibility and treatment
decision akin to medical malpractice.'®® In contrast, the key to the dis-
pute in Davila was the HMO’s determination of whether or not Davila
was eligible for treatment under the plan.’®® Such eligibility determi-
nations, according to the Court, are “part and parcel of the ordinary
fiduciary responsibilities connected to the administration of a plan.”2%
Accordingly, since the eligibility claims at issue in Davila are enforce-
able under ERISA, they completely preempt the purported state law
claims.

In a concurring opinion, Judge Ginsburg stated that while she
joined in the Court’s decision, she also joined with several federal court
opinions that have urged Congress to revisit ERISA to ensure that the
statute provides make-whole relief.2%!

C. SIGNIFICANCE

The Davila decision confronts the contentious realm of health care
claims and remedies. In order to gauge the significance of this decision,
a brief review of the preexisting legal landscape is necessary.

As a general matter, ERISA preempts the field of health care
claims administration, but not that of claims asserting medical mal-
practice in the delivery of medical treatment. A “quantity” versus “qual-
ity” distinction provides a convenient frame of reference that has been
followed by a number of courts.?’? Section 502(a) of ERISA may redress
a claim asserting that a health care plan improperly denied a quantity
of the benefits due under a plan.2°® Indeed, the strength of the ERISA
framework is demonstrated by the fact that any state law claim chal-
lenging plan coverage is completely preempted, such that the state law
claim is converted to a federal claim and removable to federal court.?*
On the other hand, a claim asserting that an individual received medi-
cal care of a substandard quality, such as a claim for medical malprac-

197. Id. at 2500-01.

198. Id. (citing Pegram, 530 U.S. at 211).

199. Davila, 124 S. Ct. at 2492.

200. Id.

201. Id. at 2503 (Ginsburg, J., concurring).

202. Jane M. Mulcahy, The ERISA Preemption Question: Why Some HMO Members
Are Dying for Congress to Amend ERISA, 82 MARQ. L. REv. 877, 886 (1999).

203. 29 U.S.C. § 1132(a) (2000); see, e.g., Sofo v. Pan-Am. Life Ins. Co., 13 F.3d 239,
240-41 (7th Cir. 1994).

204. Metro. Life Ins. Co. v. Taylor, 481 U.S. 58, 65—66 (1987).
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tice against a treating physician, does not implicate ERISA and may
be pursued as a state law tort claim.2%®

The distinction between quantity and quality is imprecise, how-
ever, and tends to blur when issues of eligibility and treatment overlap.
The zone of uncertainty increased in 2000 when the Supreme Court
ruled in Pegram that an HMO is not liable under ERISA for a breach
of fiduciary duty when its physician owners make “mixed eligibility and
treatment decisions.”?°® Although not a preemption case, some courts
have construed Pegram to mean that ERISA does not preempt a state
law medical malpractice claim challenging a mixed eligibility and treat-
ment decision in the form of a medical opinion that serves to deny cov-
erage under an ERISA health plan.?°” The Fifth Circuit, in the case
leading to the Davila decision, essentially adopted this construction.2%®

If the Supreme Court would have affirmed the Fifth Circuit, such
a decision would have had the blockbuster effect of opening up medical
malpractice liability for medically based health plan coverage deci-
sions, even when not made by a treating physician. This result would
have affected a sea change in terms of permitting tort damages against
ERISA health plans for improper denials of treatment.?°® Such a de-
cision also would have had significant cost reverberations throughout
the already financially stressed health care industry.?

While the Court’s endorsement of the status quo in Davila falls
short of a blockbuster result,?!! it nonetheless is the most significant of
this term’s labor and employment decisions. The Court’s opinion clar-
ifies the dicta in Pegram and nips the expansion of tort liability for
mixed coverage and treatment decisions in the bud. Most significantly,

205. See, e.g., Prudential Health Care Plan, Inc. v. Lewis, 77 F.3d 493 (10th Cir.
1996). A state law malpractice claim also may be asserted against a plan that employs
or has a sufficient agency relationship with a treating physician on vicarious liability
grounds. See, e.g., Pacificare of Okla., Inc., v. Burrage, 59 F.3d 151, 154 (10th Cir. 1995).

206. Pegram, 530 U.S. at 229.

207. See, generally, Land v. CIGNA Healthcare of Florida, 339 F.3d 1286 (11th Cir.
2003); Cicio v. Does, 321 F.3d 83 (2d Cir. 2003). But ¢f. DiFelice v. Aetna U.S. Healthcare,
346 F.3d 442, 450 (3d Cir. 2003) (disagreeing with this interpretation and finding that
the relevant question for preemption purposes is whether the claim could have been
subject to enforcement under ERISA § 502(a)).

208. Roark, 307 F.3d at 315.

209. Courts traditionally have found that claims alleging that a plan negligently
denied medical treatment are, in essence, denial-of-benefits claims subject to ERISA pre-
emption. See, e.g., Jass v. Prudential Health Care Plan, Inc., 88 F.3d 1482 (7th Cir. 1996);
Corcoran v. United Healthcare, Inc., 965 F.2d 1321 (5th Cir. 1992).

210. See Matthew J. Binette, Patients’ Bill of Rights: Legislative Cure-All or Pre-
scription for Disaster? 81 N.C.L. REV. 653, 693—96 (2003) (cautioning that an expansion
of liability for health plans similar to that envisioned by the Fifth Circuit in interpreting
the THCLA could have a profound cost impact on HMOs and managed care plans).

211. See Davila, 124 S. Ct. at 2503 (Ginsburg, J., concurring) (stating that she joins
the Court’s opinion because “[t]hat decision is consistent with our governing case law on
ERISA’s preemptive scope”).
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the Davila Court firmly tosses the hot potato of health care reform back
to Congress.?!?

Thus far, Congress has debated but been unable to pass a federal
“patients’ bill of rights.”!3 Sound policy considerations support some
type of expanded remedies for patients wrongfully denied medical treat-
ment under a managed health care plan. Take, for example, the case of
a patient whose treating physician recommends an organ transplant
but whose health care plan denies coverage for such a procedure based
upon the negligent preutilization review of another, nontreating health
care professional. If the patient dies a month later, what remedies are
available to his estate? The answer is virtually none. The estate cannot
successfully maintain a state law malpractice claim against the treat-
ing physician because that doctor recommended the needed transplant.
In addition, under Davila, any attempted malpractice claim against the
plan for a mixed eligibility and treatment decision is treated as a claim
for benefits and completely preempted by ERISA.2*

The estate’s only viable claims are those provided by ERISA section
502(a). But the available ERISA claims lack any practical clout. Section
502(a) provides that a plan beneficiary may only “recover benefits due
him under the terms of his plan, to enforce his rights under the terms
of the plan, or to clarify his rights to future benefits under the terms of
the plan.”?!® Monetary damages are not available.?*® Thus, our hypo-
thetical patient could have sought injunctive relief to compel the plan
to provide the transplant, but the emergency timeframe makes this
option practically unavailable. Alternatively, the patient could have
paid for the procedure himself and then sued for reimbursement. For
most individuals, this option is financially unfeasible. In the end, the
patient and his estate are left with no real remedy. Some congressional
action is sorely needed to redress this injustice.

Finally, the Davila decision also is significant in that it runs
counter to the Court’s recent trend of restricting the scope of ERISA
preemption. Following two decades of Supreme Court decisions recog-
nizing a very expansive scope of ERISA preemption, the Court in 1995
signaled a retreat of sorts and began issuing a string of decisions adopt-
ing a narrower conception of ERISA preemption.?!” Whether Davila

212. Id. (stating “I also join ‘the rising judicial chorus urging that Congress and [this]
Court revisit what is an unjust and increasingly tangled ERISA regime’”; DiFelice v.
Aetna U.S. Healthcare, 346 F.3d 442, 453 (3d Cir. 2003) (Becker, J., concurring)).

213. See Binette, supra note 210, at 689—93 (discussing congressional proposals for
a “patients’ bill of rights”).

214. See supra notes 197-202 and accompanying text.

215. 29 U.S.C. § 1132(a)(1)(B) (2000).

216. Mertens v. Hewitt Assoc., 508 U.S. 248, 248 (1993) (holding that ERISA’s au-
thorization of “other appropriate equitable relief” in § 502(a)(3) does not include a dam-
ages remedy).

217. See Stephen F. Befort & Christopher J. Kopka, The Sounds of Silence: The
Libertarian Ethos of ERISA Preemption, 52 FLA. L. REv. 1, 10-21 (2000).
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represents another change in direction or simply a result-oriented
anomaly remains to be seen.

2. Central Laborers’ Pension Fund v. Heinz, 124 S. Ct. 2230
(2004)

A. HoLDING

In Central Laborers’ Pension Fund v. Heinz,?'8 the Supreme Court
unanimously held that ERISA’s “anti-cutback” rule?!® bars pension
plan amendments expanding the categories of postretirement employ-
ment triggering suspension of previously accrued early retirement
benefits.?2°

B. CONTEXT

Construction worker Thomas Heinz participated in a multiem-
ployer pension plan (Plan) administered by the Central Laborers’ Pen-
sion Fund.??! After accumulating sufficient pension credits to receive
full early retirement benefits, Heinz retired from the construction in-
dustry in 1996.222 By the Plan’s terms, Heinz’s monthly retirement
benefits were subject to suspension if he participated in any “disqual-
ifying employment” after retiring.??® At the time of Heinz’s retirement,
the Plan stipulated that such employment included any job as a “union
or non-union construction worker.”

Shortly after his retirement, Heinz accepted a job as a construction
supervisor.??* For nearly two years, the Plan continued to pay Heinz’s
monthly pension payment while he worked as a supervisor.22° In 1998,
however, the Plan expanded its definition of “disqualifying employ-
ment” to include any job “in any capacity in the construction indus-
try.”?26 After warning Heinz that continued work as a construction su-
pervisor would result in suspension of his benefits, warnings Heinz did
not heed, the Plan ceased its payments.?%7

Heinz filed suit to recover the suspended benefits, claiming that
the Plan’s amendment deprived him of accrued benefits in violation of
ERISA’s anticutback rule.?2 The district court held in favor of the Plan,
but a divided panel of the Seventh Circuit Court of Appeals reversed
on the grounds that post-hoc restrictions on access to accrued benefits
violated the anticutback rule.??

218. Central Laborers’ Pension Fund v. Heinz, 124 S. Ct. 2230 (2004).
219. 29 U.S.C. § 1054(g) (2000).

220. Heinz, 124 S. Ct. at 2234.

221. Id.

222. Id.

223. Id.

224. Id.

225. Id.

226. Id.

227. Id.

228. Id. at 2234-35.

229. Heinz v. Central Laborers’ Pension Fund, 303 F. 3d 802, 805 (7th Cir. 2002).
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The Supreme Court affirmed the Seventh Circuit.?3® Writing for
the Court, Justice Souter noted that protecting “employees’ justified
expectation of receiving the benefits their employers promise them” is
one of the paramount goals of ERISA.23! The anticutback provision is
critically important to this objective, providing that “[t]he accrued ben-
efit of a participant under a plan may not be decreased by an amend-
ment of the plan. . ..”?32 This protection extends to early retirement
benefits following amendments included in the Retirement Equity Act
of 1984.233 Specifically, section 1054(g)(2) provides that “a plan amend-
ment which has the effect of . . . eliminating or reducing an early re-
tirement benefit . . . with respect to benefits attributable to service be-
fore the amendment shall be treated as reducing accrued benefits.”?3*

Justice Souter concluded that the Plan’s 1998 amendments, ex-
panding the definition of “disqualifying employment,” violated section
1054(g)(2).23° Though the statute itself does not define “early retire-
ment benefit” or “accrued benefit” with great clarity, the Court agreed
with the Seventh Circuit’s commonsense conclusion that “placing ma-
terially greater restrictions on the receipt of the benefit ‘reduces’ the
benefit just as surely as a decrease in the size of the monthly benefit
payment.”?3¢ Heinz reasonably relied on the Plan’s terms in planning
his retirement.?*” Subsequent modification of the plan to his detriment
undermined this reliance, forcing Heinz to choose between receiving
benefit payments and working in the only industry with which he was
familiar.2® According to Justice Souter, “[wle simply do not see how, in
any practical sense, this change of terms could not be viewed as shrink-
ing the value of Heinz’s pension rights and reducing his promised
benefits.”23

The Court rejected the Plan’s technical arguments. Specifically, the
Plan argued that the anticutback rule applied only to amendments that
modified the nominal dollar amount of a pensioner’s monthly pay-
ment.?*° Justice Souter dismissed this interpretation as overly narrow,
noting that by the Plan’s logic, benefits could be permanently sus-

230. Heinz, 124 S. Ct. at 2235.

231. Id.

232. 29 U.S.C. § 1054(g)(1) (2000).

233. Heinz, 124 S. Ct. at 2235.

234. 29 U.S.C. § 1054(g)(2) (2000).

235. Heinz, 124 S. Ct. at 2236.

236. Id. at 2235 (quoting Heinz, 303 F. 3d at 805).

237. Heinz, 124 S. Ct. at 2236.

238. Id.
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240. Id. (arguing, “[a] retiree’s benefit of $100 a month . . . is not reduced by a post
accrual plan amendment that suspends payments, so long as nothing affects the figure
of $100 defining what he would have been paid, if paid at all”).
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pended so long as the dollar amount a retiree would receive absent
suspension remained constant.?4!

C. SIGNIFICANCE

The Heinz fact scenario, similar to that of Cline, illustrates what
increasingly is becoming a common phenomenon: employers attempt-
ing to contain or reduce the cost of benefits previously conferred. Unlike
the Cline outcome, however, the employer’s efforts in Heinz proved to
be unsuccessful.

In this case, the employer’s attempted benefit reduction ran afoul
of ERISA’s core objective of requiring employers and other plan spon-
sors to keep promises upon which employees have relied.?? The Court
underscored this objective with the following quote taken from two ear-
lier decisions:

Nothing in ERISA requires employers to establish employee benefit
plans. Nor does ERISA mandate what kind of benefits employers
must provide if they choose to have such a plan. ERISA does, however,
seek to ensure that employees will not be left empty-handed once
employers have guaranteed them certain benefits. . .. [W]hen Con-
gress enacted ERISA it ‘wanted to . . . mak[e] sure that if a worker
has been promised a defined pension benefit upon retirement—and
if he has fulfilled whatever conditions are required to obtain a vested
benefit—he actually will receive it.’243

The Court in Heinz ultimately determined that “an amendment placing
materially greater restrictions on the receipt of the benefit” violates this
principle “just as surely as a decrease in the size of the monthly benefit
payment.”?4*

It is important to recognize that the limitation imposed by the an-
ticutback rule only applies to benefits that have accrued.?*® By their
nature, welfare or nonpension benefits usually do not accrue. Accord-
ingly, “employers are perfectly free to modify the deal they are offering
their employees, as long as the change goes to the terms of compensa-
tion for continued, future employment.”®*¢ Thus, based on the Heinz
decision, employers would not be precluded from reducing the amount
of benefits provided by a health care plan for current employees, at least
in the absence of a collective bargaining agreement. But pension and
other deferred benefits frequently do accrue, and employers who seek

241. Id.

242. Id. at 2235.

243. Id. (quoting Lockheed Corp. v. Spink, 517 U.S. 882, 887 (1996) (quoting Nach-
man Corp. v. Pension Benefit Guar. Corp., 446 U.S. 359, 375 (1980)).

244. Id. at 2236 (quoting Heinz, 303 F.3d at 805).

245. See 29 U.S.C. § 1054(g) (2000); see also 26 C.F.R. § 1.411(d)-4 (stating that a
plan “may be amended to eliminate or reduce section 411(d)(6) protected benefits with
respect to benefits not yet accrued”).

246. Heinz, 124 S. Ct. at 2237.
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to alter the nature or amount of those benefits, such as by switching
from a traditional defined benefit to a cash balance plan, must be
careful not to diminish the value of those benefits that already have
accrued.?*’

3. Yates v. Hendon, 124 S. Ct. 1330 (2004).

A. HoLDING

In Yates v. Hendon,?*® the Supreme Court held that a working
owner of a business qualifies as a participant in a benefit plan covered
by ERISA, so long as the plan covers one or more employees other
than the business owner and his or her spouse.?*® Justices Scalia and
Thomas each filed concurring opinions.2%°

B. CONTEXT

Dr. Raymond B. Yates was the sole shareholder and president of a
professional corporation.?s! Yates’ corporation provided a profit-sharing
plan (Plan) administered by Yates, who also served as the Plan’s
trustee.?% At all times, participants in the Plan included at least one
person other than Yates or his wife.2?> The Plan included an anti-
alienation provision, as required by both the Internal Revenue Code?**
and Title I of ERISA,255 providing that “no benefit or interest available
hereunder will be subject to assignment or alienation, either voluntar-
ily or involuntarily.”?%¢

In 1989, Yates borrowed $20,000 from the Plan. Per the loan’s
terms, Yates was to make monthly payments over a five-year period.2%’
He renewed the loan for five years in 1992.2°% Yates made no payments
on the loan until 1996, when he made two payments totaling $50,467,
paying off the loan’s principal and interest due.?%® The money used for
the payments came from proceeds from the sale of Yates’ home.2¢°

Shortly after Yates repaid the loan, his creditors filed an involuntary
bankruptcy petition against him.?6! Hendon, the bankruptcy trustee,
filed a complaint against the Plan and Yates alleging that Yates’ recent
lump-sum payment of the loan constituted a preferential transfer to

247. See generally Cooper v. IBM Pers. Pension Plan, 274 F. Supp. 2d 1010 (S.D. Il
2003).

248. Yates v. Hendon, 124 S. Ct. 1330 (2004).

249. Id. at 1335.

250. Id.

251. Id. at 1336.

252. Id.

253. Id.

254. 26 U.S.C. § 401(a)(13) (2000).

255. 29 U.S.C. § 1056(d) (2000).

256. Yates, 124 S. Ct. at 1336.

257. Id.

258. Id. at 1336-317.

259. Id. at 1337.

260. Id.

261. Id.
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the Plan.?%2 Hendon asked the bankruptcy court to order the Plan (and
Yates as trustee) to pay the sum of $50,467.46 to Hendon.2%3

The bankruptcy court, after concluding that Yates’ repayment of
the loan qualified as a preferential transfer under 11 U.S.C. section
547(b),%%* ruled that the Plan’s anti-alienation provision could not pre-
vent Hendon from recovering the loan repayment because Yates did not
qualify as a plan participant for the purposes of ERISA coverage.%5 As
the self-employed owner of the corporation sponsoring the Plan, the
court reasoned, Yates was disqualified from participating in the Plan
as an employee under ERISA.?%6 Thus, Yates could not rely on ERISA’s
anti-alienation provisions to restrict transfer of the loan repayment.?%”
The district court and the Sixth Circuit affirmed.?%®

Justice Ginsburg, writing for the Court, reversed the Sixth Circuit,
holding that a working owner of a business—in this case the business’s
sole shareholder and president—may qualify as a participant in an
ERISA-covered benefit plan.?%® Finding ERISA’s definitions of “em-
ployee” and “participant” uninformative, Justice Ginsburg arrived at
her holding by reviewing other provisions within ERISA.27°

Justice Ginsburg noted that well before ERISA’s passage, certain
provisions of the Internal Revenue Code permitted sole proprietors to
participate in tax-qualified pension plans.2’! In enacting ERISA, Con-
gress’ “objective was to harmonize ERISA with [these] longstanding tax
provisions.”?"? Justice Ginsburg also found evidence from within ER-
ISA itself, citing a number of Title I provisions that “partially exempt
certain plans in which working owners likely participate from other-
wise mandatory [ERISA] provisions.”®’® Such exemptions would be su-
perfluous if ERISA barred working owners from participating in any
such plans.?™

Certain provisions of Title IV of ERISA further support the conclu-
sion that working owners are not barred from participating in ERISA
qualified benefit plans.?’® Significantly, Title IV and the Internal Rev-
enue Code strongly indicate that “a working owner may have dual

262. Id.

263. Id.

264. Id.

265. Id.

266. Id.

267. Id.

268. Id.

269. Id. at 1335.

270. Id. at 1339.

271. Id. Justice Ginsburg noted that under the Internal Revenue Code, working
owners have been eligible to participate in tax-qualified pension plans since 1942. Id.

272. Id.

273. Id.

274. Id.

275. Id. at 1340—41.
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status, i.e., he can be an employee entitled to participate in a plan and,
at the same time, the employer . .. who established the plan.”?’® The
Court explained that the Sixth Circuit’s interpretation derived from an
erroneous reading of 29 C.F.R. section 2510.3—3 that a working owner
could not be classified as an employee of his business for ERISA pur-
poses.2”” Contrary to the Sixth Circuit, a 1999 advisory opinion by the
Department of Labor read 29 C.F.R. section 2510.3—3 to mean that Title
I of ERISA did not apply to plans where only the working owner and
his or her spouse were participants.?’”® The Court ultimately concluded
that where one or more common law employees, as here, also partici-
pate in the plan, the plan “fall[s] entirely within ERISA’s compass.”?™®

Justice Ginsburg also faulted Sixth Circuit precedent for errone-
ously relying on ERISA’s anti-inurement provision, which “prohibits
plan assets from inuring to the benefit of employers.”?®° The Sixth Cir-
cuit read the anti-inurement provision as a broad bar on the partici-
pation of working owners in ERISA-sponsored pension plans.?8! Ac-
cording to Justice Ginsburg, however, “the anti-inurement provision
does not preclude Title I coverage of working owners as plan partici-
pants.”?2 Instead, “the provision demands only that plan assets be held
for supplying benefits to plan participants.”?®3 ERISA’s anti-inurement
provision is intended to prevent fiduciary breaches, not to prohibit
working owners from participating in ERISA-protected plans on an
equal basis with other employees.?8*

C. SIGNIFICANCE

Justice Ginsburg’s opinion conveniently provided its own assess-
ment of the benefits flowing from the Yates decision. The Court stressed
two benefits in particular. First, the Court noted that its decision fur-
thers “Congress’ aim” by encouraging the creation of ERISA benefit
plans.?®5 As the Court stated, “[t]he working employer’s opportunity
personally to participate and gain ERISA coverage serves as an incen-
tive to the creation of plans that will benefit employer and non-owner
employees alike.”?®® Second, the Court’s ruling “avoids the anomaly
that the same plan will be controlled by discrete [legal] regimes.”®’

276. Id. at 1341.

277. Id. at 1342.

278. U.S. Dep’t of Labor, Advisory Opinion 99-04A, 26 BNA Pens. & Ben. Rep.
(BNA) 559.

279. Yates, 124 S. Ct. at 1344.

280. 29 U.S.C. § 1103(c)(1) (2000).

281. Yates, 124 S. Ct. at 1344.

282. Id.

283. Id.

284. Id. at 1345.

285. Id. at 1333.

286. Id. at 1333-34.

287. Id. at 1334.
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This anomaly would have occurred under the Sixth Circuit’s reading of
the statute because ERISA would govern that portion of the plan ap-
plicable to nonowner employees, while state law would govern the
owner’s rights under the plan.?®® Such a dichotomy, the Court sug-
gested, would generate administrative difficulties and run counter to
ERISA’s goal of establishing a uniform national treatment of employee
benefit plans.28°

While these goals are undoubtedly laudatory, it remains to be seen
whether the ruling in Yates produces the unintended consequence of
sheltering Mr. Yates’ questionable behavior. His conduct in taking an
interest-free loan from the Plan for seven years and then repaying the
loan out of the proceeds from the sale of his home on the eve of bank-
ruptcy proceedings fails a basic smell test. Yet, Justice Ginsburg is cor-
rect in concluding that the mere possibility of self-dealing alone should
establish “no categorical barrier to working owner participation in
ERISA plans.”® She noted that whether Yates himself had violated
the anti-inurement provision was one of the issues to be determined on
remand to the lower courts.?!

F.  Nonemployment Decisions

1. Scarborough v. Principi, 124 S. Ct. 1856 (2004)

In Scarborough v. Principi,?®? the Supreme Court made it easier
for a prevailing party in an action against the United States to recover
attorney fees under the Equal Access to Justice Act (EAJA). Under that
statute, a prevailing party must file an application within thirty days
of the respective action’s final judgment.?® The EAJA specifies that the
application must include (1) a showing that the applicant’s net worth
did not exceed $2,000,000 at the time the action was filed,?* (2) a state-
ment of the amount sought,?*® and (3) an allegation “that the position
of the United States was not substantially justified.”??® The Court in
Scarborough held that a timely application may be amended after ex-
piration of the thirty-day filing period to allege that the government’s
position in the underlying litigation lacked substantial justification.??”

The Court’s decision represents a victory of substance over form
and builds upon two other recent decisions in which the Court applied

288. Id. (explaining that if a working owner is not a plan participant subject to
ERISA, then state law relating to the working owner’s interest in the plan is not pre-
empted).

289. Id.

290. Id. at 1345.

291. Id.

292. Scarborough v. Principi, 124 S. Ct. 1856 (2004).

293. 28 U.S.C. § 2412(d)(1)(B) (2000).

294. 28 U.S.C. § 2412(d)(2)(B) (2000).

295. 28 U.S.C. § 2412(d)(1)(B) (2000).

296. 28 U.S.C. § 2412(d)(1)(A) (2000).

297. Scarborough, 124 S. Ct. at 1856.
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the relation-back doctrine to allow curative amendments subsequent
to filing deadlines.?®® In Scarborough, the Court reviewed the legisla-
tive rationale for enacting the EAJA, finding that Congress sought “to
eliminate the barriers that prohibit small businesses and individuals
from securing vindication of their rights in civil actions and adminis-
trative proceedings brought by or against the Federal Government.”?%
The Court found that permitting a post-filing amendment advances
Congress’ purpose in enacting the EAJA. The requirement that fee ap-
plicants allege that the government’s position in the underlying liti-
gation was not substantially justified serves as a mere pleading re-
quirement, “ward[ing] off irresponsible litigation.”®® To defeat a fee
application on the merits, the government knows from the outset it
must prove its position was substantially justified.?°! Thus, the require-
ment in question “does not serve an essential notice-giving function.”3%2

The decision has relevance for employees seeking access to govern-
ment benefits or programs. The Scarborough outcome will enable an
employee who, for example, has wrongfully been denied Social Security
disability benefits, to pursue a claim against the federal government
more easily.

2. Tennessee v. Lane, 124 S. Ct. 1978 (2004)

The Supreme Court’s decision in Tennessee v. Lane is the latest in
a series of cases interpreting the reach of the Eleventh Amendment
with respect to barring suits against state defendants under a variety
of federal statutes. The decision also illustrates the impact of an egre-
gious set of facts.

George Lane and Beverly Jones (respondents) are paraplegics.3%3
Respondents alleged that the state of Tennessee and various counties
within the state violated their rights under Title II of the ADA by de-
nying them physical access to the state’s courts on the basis of their
disability.3** Lane faced criminal charges and was required to appear
in a court located on the second floor of a county courthouse.?*> With
no elevator available, Lane crawled up the courthouse stairs to attend

298. Id. at 1865-68; see Becker v. Montgomery, 532 U.S. 757 (2001) (holding that a
pro se litigant who failed to sign a timely filed notice of appeal could add the required
signature even after the time for filing the notice expired); Edelman v. Lynchburg Coll.,
535 U.S. 106 (2002) (extending relation-back concept to affirmation requirement attach-
ing to Title VII discrimination claims).

299. Scarborough, 124 S. Ct. at 1861 (quoting H.R. REP. No. 96-1005, at 9 (1980)).

300. Id. at 1866.

301. Id.

302. Id. at 1867.

303. Tennessee v. Lane, 124 S. Ct. 1978, 1982 (2004).

304. Id.

305. Id.
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his first appearance.3°® For a required second appearance, Lane refused
to again pull himself up the courthouse steps.?°” As a result, he was
arrested for failure to appear.3°® Jones, who works as a court reporter,
claimed that lack of disability access to several county courthouses cost
her both work opportunities and the ability to participate in the judicial
process.?%?

Respondents brought suit in district court, seeking damages and
equitable relief.3!° Tennessee moved for dismissal, claiming immunity
under the Eleventh Amendment.?!! When the district court denied its
motion, Tennessee appealed to the Sixth Circuit Court of Appeals,
which held the case in abeyance pending the Supreme Court’s decision
in Board of Trustees of University of Alabama v. Garrett.?*? In Garrett,
the Supreme Court held that the Eleventh Amendment immunized
states against private suits seeking money damages for alleged state
violations of Title I of the ADA, which protects the disabled from em-
ployment discrimination.?'® The Garrett Court, however, left unresolved
whether or not the Eleventh Amendment barred damages in law for
suits brought under Title II.34

Title II provides that “no qualified individual with a disability
shall, by reason of such disability, be excluded from participation in or
be denied the benefits of the services, programs or activities of a public
entity, or be subjected to discrimination by any such entity.”®!® Inter-
preting Garrett to “bar private ADA suits against states based on equal
protection principles, but not those that rely on due process principles,”
the Sixth Circuit affirmed the district court on the grounds that “re-
spondents’ claims were . . . based on due process principles,” specifi-
cally the right of access to the courts as protected by the Due Process
Clause.?'¢

Affirming the Sixth Circuit, Justice Stevens’ 5—4 majority opinion
held that the Eleventh Amendment does not bar ADA Title II suits
against states in federal court, at least as to claims implicating the
fundamental right of access to the courts.?'” The Court reserved judg-
ment with respect to the remaining portions of Title II.

The Supreme Court has held that Congress possesses broad power

306. Id.

307. Id. at 1983.

308. Id.

309. Id.

310. Id.

311. Id.

312. Id.

313. Univ. of Ala. v. Garrett, 531 U.S. 356 (2001).
314. Id. at 360.

315. 42 U.S.C. § 12132 (2000).
316. Lane, 124 S. Ct. at 1983-84.
317. Id. at 1993.
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under the Fourteenth Amendment’s enforcement clause (section 5) to
abrogate a state’s Eleventh Amendment immunity.?'® This congres-
sional power includes the ability “[to] enact so-called prophylactic leg-
islation that proscribes facially constitutional conduct, in order to
prevent and deter unconstitutional conduct.”®® Yet, while Congress’
section 5 power is broad, it is not without limits.3?° As the Court stated
in a two part test first set out in City of Boerne v. Flores: Section 5
legislation is valid only if it exhibits “a congruence and proportionality
between the injury to be prevented or remedied and the means adopted
to that end.”??!

In applying the Boerne test to the respondents’ claims, Justice Ste-
vens first identified the constitutional rights Congress sought to enforce
when enacting Title II.322 Included in these rights are “basic constitu-
tional guarantees” such as the right of access to the courts, as protected
by the Due Process Clause of the Fourteenth Amendment.3?? Justice
Stevens then determined that Title II’'s enforcement measures are ap-
propriate relative to the harm Title II seeks to remedy.?2* In addressing
this question, Justice Stevens concluded that “[t]he unequal treatment
of disabled persons in the administration of judicial services has a long
history and has persisted despite several legislative efforts to remedy
the problem. . ..”3?% In view of this history, the Court concluded that
Title II’'s mandate to provide court access to disabled persons is a “rea-
sonable prophylactic measure, reasonably targeted to a legitimate
end.”3?6

In a dissenting opinion joined by Justices Kennedy and Thomas,
Chief Justice Rehnquist found the Court’s holding irreconcilable with

318. See Miss. Univ. for Women v. Hogan, 458 U.S. 718 (1982) (stating that Congress
possesses “broad power indeed” to abrogate a state’s sovereign immunity through exer-
cise of its power under § 5 of the Fourteenth Amendment); Fitzpatrick v. Blitzer, 427 U.S.
445 (1976) (holding that Congress can abrogate a state’s sovereign immunity to enforce
the substantive guarantees of the Fourteenth Amendment).

319. Lane, 124 S. Ct. at 1985 (quoting Nev. Dep’t. of Human Res. v. Hibbs, 538 U.S.
721, 727-28 (2003)).

320. Id. at 1986. In undertaking enforcement measures, Congress cannot affect sub-
stantive alterations of applicable law. Id. Thus, Courts must determine whether § 5 en-
forcement measures are remedial, and thus permissible, or impermissible because they
substantively redefine existing law. Id.

321. City of Boerne v. Flores, 521 U.S. 507, 520 (1997).

322. Lane, 124 S. Ct. at 1988.

323. Id.

324. Id. at 1988-89.

325. Id. at 1993. Consequently, the Court concluded that “Congress was justified in
concluding that this ‘difficult and intractable proble[m] warranted ‘added prophylactic
measures in response.’” Id.

326. Id. at 1994. Justice Stevens was careful to note that Congress requires states
to take only reasonable measures to comply with Title II. Id. at 1993. Cost and conve-
nience on their own, however, “cannot justify a State’s failure to provide individuals with
a meaningful right of access to the courts.” Id. at 1994.
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Garrett.??" In Chief Justice Rehnquist’s view, Title II constituted an
invalid exercise of Congress’ section 5 power because it failed to “exhibit
‘congruence and proportionality between the injury to be prevented or
remedied and the means adopted to that end.’”3?8

The Lane decision is interesting for several reasons. While the fac-
tual context cried out for judicial relief, the Court clearly was reluctant
to retreat very far from its recent string of pro—states’ rights decisions
in this area.??° The Court resolved this tension by making the narrow-
est of possible rulings. Rather than hold that Congress validly abro-
gated Eleventh Amendment immunity with respect to Title II gener-
ally, the Court used a scalpel to extract and save only those suits
implementing the due process rights of access to the courts.?*° The prin-
cipal importance of Lane for labor and employment law purposes, how-
ever, is as a guide to future decisions affecting federal employment law
statutes. This topic is discussed in more detail below.33!

II1. Assessing the Significance of the 2003-04 Term

The labor and employment decisions of the 2003—04 term likely
will not rank high in historical significance. That is not to say that these
decisions are not important or interesting; they are both. But this term
saw no blockbuster decisions similar to Ellerth and Faragher33?in 1998
or Sutton in 1999.%23 These decisions, even collectively, will have little
impact on the day-to-day work of most labor and employment law
practitioners.

Two of the cases had the potential to become blockbuster decisions,
but the Court decided each in a manner that avoided that outcome. If
the Court had affirmed the Sixth Circuit’s decision in Cline and sanc-
tioned reverse discrimination claims under the ADEA, it would have
had the blockbuster effect of eliminating early retirement programs for
all practical purposes.?3* Similarly, if the Court had affirmed the Fifth
Circuit’s decision in Davila and sanctioned state law damages suits
against health plans for medical treatment coverage decisions, it may
have launched a medical malpractice revolution.?*® The Court, how-
ever, chose to do neither and instead endorsed the existing majority
interpretations running in the opposite direction on each issue. In
short, the final blockbuster tally for the term stands at status quo two,
blockbusters zero.

327. Id. at 1997 (Rehnquist, C.J., dissenting).

328. Id. at 1998 (quoting City of Boerne, 521 U.S. at 520).
329. See infra notes 374—91 and accompanying text.

330. Lane, 124 S. Ct. at 1992-93.

331. See infra notes 374—91 and accompanying text.

332. Ellerth, 524 U.S. at 742; Faragher, 524 U.S. at 775.
333. Sutton, 527 U.S. at 471.

334. See supra notes 58—60 and accompanying text.

335. See supra notes 209-10 and accompanying text.
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This general assessment of the 2003—04 term bolsters the status
of the two themes nominated above. If “the year of ERISA” label is
tweaked to read “the year of employee benefits,” the first theme would
encompass Cline, which clearly is a case about benefits in a non-ERISA
setting. This broadened theme, then, would embrace a majority of the
Court’s labor and employment decisions for the term (Cline and the
three ERISA cases), as well as the two most potentially significant de-
cisions of the term (Cline and Davila). The “not much happened” theme
also gains strength by the fact that the relatively small set of labor and
employment cases (seven) contains no decision of blockbuster quality.
With both quantity and quality coalescing in such modest order, it
seems safe to conclude that the Court experienced a relatively quiet
year on the labor and employment front.

The question remains whether these themes represent long-term
trends or merely blips on the radar screen. A look at some of the un-
derlying forces giving rise to these themes provides some insight on
this question.

A. Increase in Employee Benefit Decisions

The increased share of employee benefit decisions among the
Court’s labor and employment docket has been building for some time.
Once again, the statistics compiled by former Section Secretary James
Brudney are instructive.?*¢ As he reported in 2000, cases arising under
ERISA and other retirement-related federal statutes rose from 11.69
percent of the Court’s total of labor and employment decisions during
the period from 1987 to 1989 to 20.9 percent in the period spanning
1996 to 1999.237 This increase primarily came at the expense of NLRA
and Title VII cases, which plummeted by more than one-half as a pro-
portion of the Court’s labor and employment docket during that same
time period.??® The trend has accelerated during the past three terms
as decisions arising under ERISA have equaled those arising under the
NLRA and Title VII combined.?3°

What is propelling this increase in ERISA decisions? This term’s
employee benefits decisions provide several clues.

336. Brudney, supra note 1, at 153—59.

337. Id. at 156—57 n.12.

338. Id. at 155 nn.8 and 9 (reporting that labor—-management decisions fell from
30.4 percent of the Court’s labor and employment decisions in 1987-89 to just 13 percent
in 1996-99, and that race and sex discrimination cases fell from 26.1 percent (eighteen
out of a total of sixty-nine labor and employment decisions) of the Court’s labor and
employment caseload in 1987-89 to 14.8 percent in the 1996—-99 period; together ac-
counting for a drop from 56.5 percent to 27.8 percent).

339. During the past three terms, the Supreme Court has decided seven cases aris-
ing under ERISA, five cases arising under Title VII, and two cases interpreting the NLRA.
These data reflect the number of cases reported in the articles published by the two
immediately preceding Section secretaries, see Maria O’Brien Hylton, supra note 1, at
247 n.5, and Estlund, supra note 1, at 314—28, as well as in this article, see supra notes
5-8 and accompanying text.
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First, the Cline and Davila cases illustrate the front-burner nature
of health insurance benefits. Access to health care is a matter of crucial
importance, as has been demonstrated by the Clinton administration’s
failed attempt at broad-based health care reform,34° by Congress’ con-
tinued debate over a proposed patient’s bill of rights,?*! and by Senator
John Kerry’s attempt to make health insurance a major campaign issue
during the 2004 presidential election.?*> The Census Bureau in 2003
determined that 44 million Americans were without health insurance.?*?
In the United States, most individuals who are able to obtain health
insurance do so through employer-sponsored plans.3** This fact alone
makes health insurance an important subject of labor and employment
law.

Second, the Cline and Heinz cases demonstrate that employers
are desperate to contain soaring benefit costs. Health care costs are
skyrocketing at double-digit rates, four times as fast as the rise in
wages.?®® One estimate predicts that by 2006 the cost of employer-
sponsored health care coverage for the average American family will
hit $14,500.346 Benefit costs, however, are not limited to health care.
With a growing retiree population and an aging workforce, the cost
of funding employer pension obligations is staggering.?*” In total,

340. See generally HAYNES JOHNSON & DAVID S. BRODER, THE SYSTEM: THE AMER-
ICAN WAY OF POLITICS AT THE BREAKING POINT (1997) (discussing failure of Clinton ad-
ministration’s attempts at health care reform); W. John Thomas, The Clinton Health Care
Reform Plan: A Failed Dramatic Presentation, 7 STAN L. & PoL’y REV. 83 (1996) (dis-
cussing the development and failure of Clinton’s universal health care proposal); Dana
Priest, Democrats Pull the Plug on Health Care Reform, WASH. POST, Sept. 27, 1994, at
Al.

341. See, e.g., H.R.J. Res. 30, 108th Cong. (2003) (proposing a constitutional amend-
ment to provide that all citizens have the right to health care of “equal high quality”);
Binette, supra note 210, at 689—93; Sharon Reece, The Circuitous Journey to the Patients’
Bill of Rights: Winners and Losers, 65 ALB. L. REv. 17, 31 (2001).

342. See Jeff Tieman, Dems Hang Hat on Healthcare; Coverage for Poor, Uninsured
in Spotlight at DNC, MoD. HEALTHCARE, Aug. 2, 2004, at 8; Ronald Brownstein, Kerry,
Edwards Offer Different Prescriptions: As Medical Costs Rise and Access to Insurance
Erodes, the Debate on Healthcare Moves to the Center of Candidates’ Domestic Agendas,
L.A. TIMES, Feb. 28, 2004, at A22.

343. See CATHERINE MCLAUGHLIN, HEALTH POLICY AND THE UNINSURED (2004); Da-
vid S. Broder, To Save U.S. Health Care System from Certain Disaster, Drastic Surgery
is Needed, ST. PAUL PIONEER PRESS, July 15, 2004, at 12A.

344. See U.S. Census Bureau, Health Insurance Coverage in the United States:
2002, available at www.census.gov/hhes/www/hlthins.html (reporting that as of 2002,
61.3 percent of Americans were covered by employment-based health insurance, while
only 9.2 percent of the population obtained coverage through direct purchase of a private
health plan).

345. Broder, supra note 343, at 12A. See also Eduardo Porter, Rising Cost of Health
Benefits Cited as Factor in Slump of Jobs, N.Y. TIMES, Aug. 19, 2004, available at http:/
www.nytimes.com/2004/08/19/business/19care.html.

346. See Broder, supra note 343, at 12A.

347. See Kathy M. Kristof, Big Firms’ Pension Deficits Continue, L.A. TIMES, June
18, 2004, at C1 (stating that the 1,000 largest U.S. companies reported a combined short-
fall in pension funding of $278.6 billion in 2003); Pension Bills Coming Due, But Will We
Be Able to Pay? CRAIN’S CHI. Bus., Mar. 15, 2004, at 10.
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employer-paid benefits constitute more than 15 percent of total em-
ployee compensation.348

Finally, the Davila decision highlights the ongoing federal/state
tug of war with respect to the regulation of employee benefits. Much
of this debate flows from the manner in which ERISA is structured.
ERISA establishes procedural requirements with respect to the report-
ing, disclosure, and fiduciary responsibilities of covered benefit plans.34?
However, while ERISA contains detailed provisions governing the fund-
ing and content of pension plans, it contains little in the way of sub-
stantive regulation with respect to the content of welfare benefit plans,
such as those providing health benefits.?*° This regulatory vacuum
serves as a powerful incentive for states to adopt their own regulatory
schemes such as the Texas statute at issue in Davila.?*! But such efforts
frequently run head long into ERISA’s broad preemptive exclusion of
state regulation.?*? The result is a game of cat and mouse that has
produced a steady stream of ERISA preemption cases and a bewilder-
ing maze of preemption jurisprudence.3®?

The increased importance of ERISA issues on the Supreme Court’s
agenda also is explained in part by the declining presence of labor and
Title VII cases. As noted above, the increase in employee benefit deci-
sions and the decrease in NLRA and Title VII decisions essentially have
occurred in tandem.?5*

Several factors likely have influenced this trend. First, the ongoing
decline in union density produces fewer labor disputes and may dimin-
ish the perceived importance of labor issues in the eyes of the Court.3%5
Second, both the NLRA and Title VII are mature statutes that are
largely uncomplicated by recent amendments. These “ossified” statu-
tory schemes, accordingly, may require less in the way of judicial con-

348. LAWRENCE MISHEL ET AL., THE STATE OF WORKING AMERICA 2002/2003 120,
tbl. 2.2 (2003).

349. See 29 U.S.C. §§ 1021-1031 (2000).

350. See Peter J. Wiedenbeck, ERISA’s Curious Coverage, 76 WasH. U. L. Q. 311,
341 (1998).

351. See Lorraine Schmall & Brenda Stephens, ERISA Preemption: A Move Towards
Defederalizing Claims for Patients’ Rights, 42 BRANDEIS L. J. 529, 530 n.4 (2004) (re-
porting that ten states, including Texas, have passed managed care liability statutes).

352. 29 U.S.C. § 1144(a) (2000) (“[TThe provisions of [ERISA] shall supersede any
and all State laws insofar as they may now or hereafter relate to any employee benefit
plan.”).

353. See generally Befort & Kopka, supra note 217.

354. See supra notes 337—40 and accompanying text.

355. Union membership peaked in the United States in 1954 at 34.7 percent of the
nonagricultural labor force, and then began a long and steady decline. See MICHAEL
GOLDFIELD, THE DECLINE OF ORGANIZED LABOR IN THE UNITED STATES 11, thl. 2 (1987).
Bureau of Labor Statistics data for 2003 show that union membership has fallen to 12.9
percent of the nonagricultural labor force. See U.S. Department of Labor, Union Members
Summary (Jan. 21, 2004), available at http://www.bls.gov/news.release/union2.nr0.htm.
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struction.?>® Finally, to the extent that the current Court is considered
to be conservative in its interpretation of labor and civil rights laws,
union and employee representatives may consciously be choosing not
to present some key issues for review.>7

Neither the factors facilitating the increase in employee benefit
cases nor those posited for the declining prevalence of labor and Title
VII cases are short term in nature. This suggests that the Court’s re-
shuffling of its docket is likely to continue into the foreseeable future.
This conclusion also makes something of a sage out of Keith Hylton,
the former secretary of the Section of Labor and Employment Law, who
wrote the following in his 1999 article:

... the day may soon come in which ERISA cases make up by far the
largest share of the Court’s labor and employment decisions. Tradi-
tional labor and employment law teachers will not, for the most part,
be attracted to the prospect of reviewing these decisions.3%®

As a teacher of traditional labor and employment law courses, I think
that Professor Hylton was prescient in more ways than one.

B. The Overall Decrease in Labor and Employment Decisions

This term’s overall decline in labor and employment decisions also
reflects a growing tendency. As noted above, labor and employment
decisions generally comprised around 16 percent of the Court’s total
docket during the twenty-five years preceding 2000.2*° In four of the
last five terms, however, the Court’s share of labor and employment
decisions has fallen below that norm.3¢°

This trend likely will continue for the near future as it reflects what
appears to be the Court’s conscious policy of diverting employment
claims away from the federal court system. A steady deluge of federal
employment claims built during the early 1990s following the enact-
ment of the ADA and the FMLA. In the four years following 1991, for
example, the number of employment claims in federal court jumped by
128 percent.?5! By 1997, cases involving the workplace constituted an
estimated 10 percent of the entire federal court docket.?®? During this
same time frame, the Supreme Court began to issue a series of decisions

356. See Gottesman, supra note 1, at 327; see also Cynthia L. Estlund, The Ossifi-
cation of American Labor Law, 102 CoLUM. L. REv. 1527 (2002).

357. Keith Hylton, supra note 1, at 266.

358. Id. at 267.

359. See note 12 and accompanying text.

360. The 2001-02 term is the outlier of this group. See Estlund, supra note 1, at 291
(reporting that labor and employment cases made up 22 percent of that year’s total case-
load).

361. See Stuart H. Bompey et al., The Attack on Arbitration and Mediation of Em-
ployment Disputes, 13 LAB. LAw. 21, 22 (1997).

362. Id.
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redirecting many of these claims elsewhere. The Court’s three-prong
strategy is described below.

1. Encouraging Arbitration

In 1991, the Supreme Court decided the landmark case of Gilmer
v. Interstate [ Johnson Lane Corp., holding that an employment discrim-
ination plaintiff may waive his right to proceed in court by entering
into a predispute agreement to submit such claims to arbitration.3¢?
The Court explained that while a plaintiff cannot prospectively waive
the right to file a statutory discrimination claim, she can agree to forgo
pursuing such a claim in a judicial forum.?®* The Court in Gilmer ef-
fectively reversed decades of judicial hostility to arbitration and ruled
that arbitration agreements are valid under the Federal Arbitration
Act (FAA) unless the statute in question expressly evinces a policy pro-
scribing such a waiver.?%® Significantly, the Court also ruled that such
agreements are enforceable even where the agreement reflects an in-
equality in bargaining power.3¢¢

The Gilmer Court, however, did not decide the reach of the FAA’s
exclusion for “contracts of employment of seamen, railroad employees,
or any other class of workers engaged in foreign or interstate com-
merce.”>¢” The lower courts divided on whether this language excluded
all employees working for a business engaged in interstate commerce®®®
or just those engaged in the actual transportation of goods.?*® The Su-
preme Court in Circuit City Stores, Inc. v. Adams resolved this issue
by adopting the latter construction, thereby extending the FAA’s pref-
erence for arbitration to the vast majority of American employees.3"°

Following Gilmer and Circuit City, most arbitration agreements
are enforceable unless they are procedurally defective or limit the sub-
stantive rights or remedies available to the parties.>”* Even here, the
Court, in a trio of nonemployment cases decided in the 2002—03 term,
ruled that questions concerning the validity of procedures and remedies
under an arbitration agreement should be decided initially by the ar-

363. Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991).

364. Id. at 33-35.

365. Id. at 26.

366. Id. at 33.

367. 9 U.S.C. § 1. See Gilmer, 500 U.S. at 25—26 n.2 (stating that the Court need
not construe the FAA exception because the arbitration clause at issue was contained in
a securities exchange contract, not an employment contract).

368. See generally Craft v. Campbell Soup Co., 177 F.3d 1083 (9th Cir. 1998).

369. See, e.g., Matthews v. Rollins Hudig Hall Co., 72 F.3d 50, 53 (7th Cir. 1995);
Asplundh Tree Expert Co. v. Bates, 71 F.3d 592, 599-601 (6th Cir. 1995).

370. Circuit City Stores, Inc. v. Adams, 532 U.S. 105 (2001).

371. See, e.g., Hooters of America, Inc. v. Phillips, 173 F.3d 933, 936—37 (4th Cir.
1999) (finding arbitration agreement unenforceable where procedural rules are egre-
giously unfair); Paladino v. Avnet Computer Tech. Inc., 134 F.3d 1054, 1057—58 (11th Cir.
1998) (finding arbitration agreement unenforceable where the agreement does not au-
thorize the arbitrator to award relief authorized by statute).
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bitrator rather than by the court in most instances.?”> Lower courts
have extended these rulings to the employment setting.?”3

In this line of cases, the Court opened the door for the parties to
substitute private arbitration for federal court litigation. In doing so,
however, significant questions remain concerning the appropriate pro-
cedures and remedies of the arbitral alternative. While it is still too
early to tell how many parties will adopt this substitute forum, it is
clear that an increasing number of employment claims are now barred
from the federal courthouse on this ground.

2. The Eleventh Amendment and State Defendants

The second diversionary tool utilized by the Supreme Court is the
Eleventh Amendment to the U.S. Constitution.?”* Pursuant to the
Court’s jurisprudence, a state is not subject to suit in federal court
unless it has given its consent to be sued or Congress has explicitly and
validly abrogated such immunity.3”® The Court has invoked the Elev-
enth Amendment in a series of decisions that immunize states from
suits under a number of federal employment statutes.

In Seminole Tribe of Florida v. Florida,®”® the Supreme Court set
out a two-part test to determine whether a federal statute abrogates
Eleventh Amendment immunity, by inquiring (1) “whether Congress
has ‘unequivocally expresse[d] its intent to abrogate the immunity’”
and (2) whether it has acted “pursuant to a valid exercise of power.”"”
The second of these factors requires that Congress, in enacting legis-
lation, act in furtherance of section 5 of the Fourteenth Amendment.?”®
The Court has admonished that, for a resulting statute to be valid,
“there must be a congruence and proportionality between the injury to
be prevented or remedied and the means adopted to that end.”"

372. See generally Green Tree Fin. Corp. v. Bazzle, 539 U.S. 444 (2003); PacifiCare
Health Sys., Inc. v. Book, 538 U.S. 401 (2003); Howsam v. Dean Witter Reynolds, Inc.,
537 U.S. 79 (2002).

373. See, e.g., Bailey v. Ameriquest Mortgage Co., 346 F.3d 821, 823—24 (8th Cir.
2003).

374. The Eleventh Amendment provides: “[t]he Judicial power of the United States
shall not be construed to extend to any suit in law or equity, commenced or prosecuted
against one of the United States by Citizens of another State, or by Citizens or Subjects
of any Foreign State.” U.S. CONST. Amend. XI. Although the amendment refers only to
suits against a state by citizens of another state, the Court has long extended the amend-
ment’s application to suits by citizens against their own states. Hans v. Louisiana, 134
U.S. 1(1890).

375. See Edelman v. Jordan, 415 U.S. 651, 662—63 (1974) (discussing consent); Atas-
cadero State Hosp. v. Scanlon, 473 U.S. 234, 239-41 (1985) (discussing abrogation).

376. Seminole Tribe v. Fla., 517 U.S. 44 (1996).

377. Id., 517 U.S. at 55.

378. See City of Boerne, 521 U.S. at 536. Section 5 grants Congress the authority to
enforce the substantive guarantees of §1 of the Fourteenth Amendment, which prohibits
the states from making any law that deprives individuals of due process or equal protec-
tion. U.S. CONST. Amend. XIV, §§ 1, 5.

379. City of Boerne, 521 U.S. at 520.
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The Court, so far, has applied this test to hold that Congress did
not validly abrogate Eleventh Amendment immunity under three fed-
eral employment statutes: the Fair Labor Standards Act,>*° ADEA,38!
and Title I of the ADA.?%2 As a result, state employees cannot sue the
state in federal court under these statutes. In contrast, the Court has
ruled that Congress did validly abrogate Eleventh Amendment im-
munity with respect to the family-care provision of the FMLA38 and,
in a nonemployment case, with respect to access to the courts under
Title II of the ADA 384

The difference in these results can be explained, at least in part,
by the different level of scrutiny afforded to the classifications at issue.
As the Court explained in Nevada Department of Human Resources v.
Hibbs, the statutes in the former group of cases concerned classifica-
tions, such as age and disability, that are subject only to rational basis
scrutiny under the Equal Protection Clause.?® In this context, the
Court is prone to conclude that the substantive requirements imposed
by the statute are disproportionate to any unconstitutional conduct
that conceivably could be targeted by that act.38¢ In sharp contrast, the
Court found in Hibbs that the FMLA’s leave entitlement for family care
purposes was intended by Congress to redress a past pattern of gender
discrimination, a classification entitled to a higher level of scrutiny.?%”
Because of this higher standard, the Court found that “it was easier for
Congress to show a pattern of state constitutional violations” sufficient
to sustain the abrogation of immunity.?®® The Court similarly upheld
Congress’ abrogation of immunity under Title IT of the ADA, noting
that the right of access to the courts implicates fundamental due pro-
cess rights entitled to heightened Fourteenth Amendment scrutiny.®®®

If the level-of-scrutiny factor continues to be determinative, it is
likely that the Court will find a valid abrogation in Title VII’s race and
gender discrimination ban because both of these classifications receive
heightened scrutiny.?*® On the other hand, the Court likely will view
the FMLA’s leave entitlement for an employee’s own serious health
condition as akin to ADA Title I claims and thus not validly abrogated.

380. Alden v. Maine, 527 U.S. 706 (1999).

381. Kimel v. Fla. Bd. of Regents, 528 U.S. 62 (2000).

382. Garrett, 531 U.S. at 356.

383. Hibbs, 538 U.S. at 726-27.

384. Lane, 124 S. Ct. 1978. This decision is discussed supra at notes 303—-31 and
accompanying text.

385. See Hibbs, 538 U.S. at 735 (contrasting Hibbs with Kimel (age) and Garrett
(disability) as to their respective levels of scrutiny).

386. See, e.g., Kimel, 528 U.S. at 82.

387. Hibbs, 538 U.S. at 728.

388. Id. at 736.

389. Lane, 124 S. Ct. at 1992-93.

390. See STEPHEN F. BEFORT, 17 MINN. PRAC., EMPLOYMENT LAW AND PRACTICE
§ 12.12 (2d ed. 2003).
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The ultimate effect of these Eleventh Amendment decisions is to
preclude approximately 5 million state employees from suing their em-
ployer in federal court under three or perhaps four federal employment
statutes.?”! Here again, the Court has succeeded in diminishing the
federal employment litigation caseload.

3. Restricting Disability Status

One of the principal reasons for the surge in federal court employ-
ment cases during the 1990s was Congress’ adoption of the ADA in
1990. This loosely crafted statute with an antidiscrimination formula
unlike that of Title VII cried out for judicial interpretation.3? Between
the ADA’s effective date in 1992 and the end of fiscal year 2003, claim-
ants filed more than 189,000 charges of disability discrimination with
the EEOC.?% In a relatively short span from 1998 to 2004, the Supreme
Court decided sixteen cases construing the ADA.3%* In this light, it is
not surprising that the Court’s third device for reducing employment-
related federal court litigation is to raise the bar for plaintiffs seeking
to assert claims under the ADA.

Under the ADA’s statutory formula, a plaintiff may assert a claim
of discrimination only if he or she is an “individual with a disability.”3%®
The ADA defines a covered “disability” as “a physical or mental im-
pairment that substantially limits one or more of the major life activ-
ities of such individual.”?*® Alternatively, an individual may qualify as
disabled for purposes of the ADA if he or she has a “record” of such an
impairment or is “regarded as” having such an impairment.3%

In four decisions beginning in 1999, the Court has narrowed the
class of protected “disabled” employees under the ADA. The first and

391. U.S. Census statistics for March 2002 list total state employment at 5,072,130.
U.S. Census, State Government Employment Data: March 2002 United States Totals,
available at http:/ftp2.census.gov/govs/apes/02stus.txt (last visited July 20, 2004).

392. See Befort & Thomas, supra note 55, at 80—81 (describing ten contentious ADA
issues on which the circuit courts and/or the EEOC took conflicting positions and also
discussing the reasons for this widespread judicial dissonance).

393. See The U.S. Equal Employment Opportunity Commission, Americans with
Disabilities Act of 1990 (ADA) Charges, FY 1992-FY 2003 (reporting that 189,621
charges were filed under the ADA from the act’s effective date in 1992 through September
30, 2003), at www.eeoc.gov/stats/ADA (last modified Mar. 8, 2004).

394. Lane, 124 S. Ct. 1978; Hernandez, 124 S. Ct. at 513; Clackamas Gastroenter-
ology Assoc. v. Wells, 538 U.S. 440 (2003); Barnes v. Gorman, 536 U.S. 181 (2002); Chevron
USA, Inc. v. Echazabal, 536 U.S. 72 (2002); U.S. Airways, Inc. v. Barnett, 535 U.S. 391
(2002); EEOC v. Waffle House, Inc., 534 U.S. 279 (2002); Toyota Motor Mfg., Ky., Inc. v.
Williams, 534 U.S. 184 (2002); PGA Tour, Inc. v. Martin, 532 U.S. 661 (2001); Garrett,
531 U.S. at 356; Albertsons, Inc. v. Kirkingburg, 527 U.S. 555 (1999); Murphy v. United
Parcel Service, Inc., 527 U.S. 516 (1999); Sutton, 527 U.S. at 471; Cleveland v. Policy
Mgmt. Sys. Corp., 526 U.S. 795 (1999); Bragdon v. Abbott, 524 U.S. 624 (1998); Pa. Dep’t
of Corr. v. Yeskey, 524 U.S. 206 (1998).

395. 42 U.S.C. § 12112(a) (2000).

396. 42 U.S.C. § 12102(2)(A) (2000).
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most significant of these decisions was the landmark case of Sutton v.
United Air Lines, Inc.3%®

Karen Sutton and Kimberly Hinton were twin sisters who both
suffered from severe myopia. Each had uncorrected visual acuity of 20/
200 in one eye and 20/400 in the other, but with corrective lenses their
vision improved to 20/20 or better.3° In 1992, both sisters applied for
employment with United Air Lines (United) as commercial airline pi-
lots. United rejected both sisters because they did not meet minimum
uncorrected vision requirements.*’® Petitioners brought suit under the
ADA, alleging that they fit within the protected class of individuals
with a disability due to their respective vision impairments or, alter-
natively, because they were “regarded as” having a substantially lim-
iting impairment.

The key issue in determining the twins’ prong-one disability claim
concerned whether mitigating measures should be considered in deter-
mining whether a person is “substantially limited” in a major life ac-
tivity. The EEOC had issued interpretive guidelines suggesting that
the issue of disability status should be assessed without regard to mit-
igating measures.*’! Under this approach, for example, an individual
with diabetes who could perform normally with insulin injections, but
who without insulin would lapse into a coma, would be considered “dis-
abled” and thus protected by the ADA.%°2 The Sutton Court, in a 7-2
decision, disagreed, stating:

[T]t is apparent that if a person is taking measures to correct for, or
mitigate, a physical or mental impairment, the effects of those mea-
sures—both positive and negative—must be taken into account when
judging whether that person is “substantially limited” in a major life
activity and thus “disabled” under the Act.*%

The Court rejected the contrary recommendations of the agency
guidelines as “an impermissible interpretation of the ADA.”%* The
Court reasoned that a person whose impairment is corrected by miti-
gating measures does not have an impairment that presently substan-
tially limits a major life activity and therefore should not be considered
disabled under the ADA.**® In reaching this conclusion, the Court
placed great weight on congressional findings set out in the ADA’s pre-
amble to the effect that the Act would protect some 43,000,000 Amer-

398. Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999).

399. Id. at 475.

400. Id. at 475-76.

401. 29 C.F.R. app. § 1630.2(j) (1998).

402. See, e.g., Arnold v. United Parcel Serv. Inc., 136 F.3d 854 (1st Cir. 1998) (follow-
ing the EEOC’s guidance).

403. Sutton, 527 U.S. at 482.

404. Id.

405. Id. at 482-83.
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icans.?%® The Court explained that this figure would be much higher if
the statute covered all persons with corrected conditions.*?”

The Supreme Court also rejected the sisters’ alternative contention
that they were protected under the ADA because they were “regarded
as” disabled. The Sutton majority explained that an individual may fall
within this “third prong” of the statutory “disability” definition in either
of two ways: “(1) a covered entity mistakenly believes that a person has
a physical impairment that substantially limits one or more major life
activities, or (2) a covered entity mistakenly believes that an actual,
non-limiting impairment substantially limits one or more major life
activities.”® In either situation, the Court explained, the impairment,
as perceived, must be one that substantially limits one or more major
life activities.?°® Applying this standard to the Sutton facts, the Court
ruled that the mere allegation that an employer has a vision require-
ment does not establish that the employer regarded the petitioners as
substantially limited in the major life activity of working.*!® At best,
the Court stated, the employer only regarded them as unable to perform
the single job of a global airline pilot.*!*

The Court issued two companion decisions on the same day as Sut-
ton that reached similar results. In Murphy v. United Parcel Service,
Inc., the Court held that a mechanic with hypertension and high blood
pressure was not disabled when evaluated after considering the miti-
gating effect of his medication.*!? The Court also ruled that Murphy
was not regarded as substantially limited in the major life activity of
working because he was only viewed as unfit for jobs that required a
commercial driver’s license. In the other case, Albertson’s, Inc. v. Kirk-
ingburg, the Court held that whether monocular vision is a covered
disability must be determined on a case-by-case basis, taking into ac-

406. Id. at 484-86 (discussing congressional findings set out in 42 U.S.C.
§ 12101(a)(1)).

407. Id. at 486 (stating that “the 43 million figure reflects an understanding that
those whose impairments are largely corrected by medication or other devices are not
‘disabled’ within the meaning of the ADA”). The Court also stressed the importance of
making an individualized inquiry with respect to each person making an ADA claim. The
Court opined that the EEOC’s guidance instruction to assess claimants in an uncorrected
state impermissibly would create a system in which persons would be treated as members
of a group rather than as individuals. Id. at 483-84.

408. Id. at 489.

409. Id.

410. Id. at 489-94. EEOC regulations state that an individual is substantially lim-
ited in the major life activity of working only if he or she is “significantly restricted in
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count mitigating measures including the brain’s ability to compensate
for the loss of vision in one eye.*?

The Court further restricted the “disability” standing requirement
three years later in Toyota Motor Mfg., Kentucky, Inc. v. Williams, where
it overturned a Sixth Circuit decision that had found an assembly-line
worker with carpal tunnel syndrome and tendonitis to be substantially
limited in performing manual tasks because of her workplace difficul-
ties in gripping tools and in performing repetitive work with hands and
arms extended at or above shoulder level.*1* The Supreme Court ex-
plained that the proper inquiry was to determine whether an individual
has an impairment that prevents or severely restricts the individual
from engaging in activities that are of central importance to daily
life.*! This inquiry should involve an individualized assessment of the
effect of the impairment.*!® In this case, the Court determined that the
Sixth Circuit had engaged in an overly narrow inquiry by considering
only those tasks that Williams performed at work, while ignoring the
impairment’s impact on her nonwork activities.*!” Since a broader view
revealed that Williams could still perform household chores and per-
sonal hygiene activities, the Court concluded that she was not substan-
tially limited in performing manual tasks and hence not disabled for
purposes of the ADA.*18

These decisions have significantly restricted the ADA’s standing
requirement for individuals with a qualifying “disability.” One measure
of this effect is provided by the EEOC’s charge-filing statistics, which
show a drop in annual ADA charges from the 17,000—18,000 range
during fiscal years 1996—1999 to a range of 15,000—16,000 charges filed
in each of the four fiscal years following the Sutton decision.*!® At an-
other level, Professor Ruth Colker has conducted a detailed analysis of
decided ADA federal court decisions and reported that the courts have
resolved approximately 93 percent of these cases in favor of employ-
ers.*?® Many of these decisions are the result of summary judgment
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note 56, at 22 (suggesting that the federal courts currently are engaged in “some kind of
judicial backlash against the ADA”).



Labor and Employment Law Decisions of the Supreme Court 223

rulings based upon a determination that the plaintiff lacks “disability”
status.*?!

4. Making Sense of the Decline

Taken together, the Supreme Court’s three-prong attack seems de-
signed to reduce the workplace-related caseload of the federal court
system. It also likely means that the current downturn in the number
of labor and employment cases decided by the Supreme Court is not a
fleeting phenomenon. Here again, the insights of a former Section Sec-
retary rise to that of “sage” quality. In her 2002 article in this journal,
Secretary Estlund summarized a surprisingly high eighteen decisions
(the only term of the decade to exceed ten labor and employment de-
cisions) but predicted that this upsurge was unlikely to continue, stat-
ing: “. .. Whatever may account for this uptick, it seems unlikely to
signal a long-term trend, for the thrust of many of the decisions was to
raise the substantive bar for plaintiffs—especially anti-discrimination
plaintiffs and most especially plaintiffs under the ADA—in future
lawsuits.”*22

Does this decline in federal and Supreme Court employment cases
presage a shrinking of the labor and employment law field generally?
That is not a forgone conclusion by any means. The Supreme Court’s
three-prong strategy does not so much eliminate employment law
claims as it does transfer them to other forums. The Gilmer line of
decisions, for example, simply shifts some employment cases from fed-
eral court to an arbitral forum.*?® The Eleventh Amendment*?* and
“disability™? decisions largely reroute claims from federal courts to
state courts. Thus, labor and employment lawyers, many of whom be-
long to the fifth largest of all ABA sections, will continue to be busy,
albeit sometimes at a different location.*

This change in forum is not all bad. A system of litigating employ-
ment disputes in courts of general jurisdiction is expensive, slow, and
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cumbersome.*?” In contrast to the typical two and one-half year time-
table for litigated employment termination cases to reach trial, for ex-
ample, labor arbitration cases generally are completed in less than one
year’s time.*?® A system of specialized labor courts, as used in most
European and South American countries,*?® could reduce the maze of
multiple claims in multiple forums that currently plagues American
employment law.*®° But a move in that direction should be accom-
plished, if at all, through legislation that establishes fair and predict-
able procedures as well as a uniform body of substantive law. The
Court’s ad hoc redirection of some employment law claims does neither.

IV. Conclusion

The decisions of the 2003—04 term provide a snapshot of two on-
going trends in the labor and employment law field. The first concerns
the growing importance of employee benefit matters relative to other
labor and employment topics. As the baby boomer cohort ages, issues
relating to health care and retirement income loom ever larger. In ad-
dition, ERISA’s regulatory vacuum with respect to the substance of
welfare benefit plans generates a steady stream of federal preemption
disputes. Congressional inertia, not only specifically with respect to
health care reform but also more generally with respect to labor and
employment law reform, likely will ensure that issues relating to em-
ployee benefits will continue to gain on the more traditional practice
areas under the NLRA and Title VII in relative significance.

The second trend illustrated by this term’s set of decisions is the
Supreme Court’s continued efforts to redirect employment law claims
away from the federal court system. By virtue of its interpretation of
arbitration agreements, the Eleventh Amendment, and the ADA, the
Court has diverted a growing number of employment disputes to ar-
bitral and state court forums. As a result of these efforts, and barring
the enactment of congressional reforms, the Court’s labor and employ-
ment law agenda likely will remain lean for the foreseeable future.
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